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PEEFACE TO SECOlilD EDmON 


In preparing a new edition of this book my principal object 
has ^en to supplement the author's notgis by references to 
the most refeent authorities, viz. to such works of importance 
dealing with the history of Koman Law as have been published 
since the date of the first edition, and have come within my 
reach. No alteration has been made in the text, except by 
way of correcting a few verbal inaccuracies. Neither has any 

« 

attempt been made to critically examine certain theories pro¬ 
pounded by the author regarding primitive Roman institutions, 
such as the origin and effects of mancipcUion and n&mm, 
even where I might not be disposed to accept all his ^on- « 
elusions. To have done so in detail womd have swollen the 
notes and increased the size of the book to an inconvenient • 
extent. It must always be kept in view that our knowledge of 
early Roman customs, at least till after the XII Tables, cannot 
be based upon historical Evidence f it is almost entirely^con- 
jectural, and different writers will take different vie\^s ndtord- 
ing to the value they attach to this or that piece of presumptive 
evidence. 

Among the works that I have consulted, I am specially 
indebted to the valuable and comprehensive treatises of Cuq, 
Les institutions jv/ridigues des Momains, L^avltien droit; and 
, P. F. Girard, Manud ddmentaire de droU romain, I h^e 
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PREFACE 


alsocis^ulted with advantage the useful notes appended to the 
French translation of this work by G. Bourcart of Nancy, and 
the Italian translation by L. Gaddi. 

Thft notes I have made throughout the book are contained 

in square brackets. It Mias been thought advisable to insert in 

• , 

the appendix the conjecturally restored text of the XII Tables, 
along with a few note?. In doing so, the arrangement of 
tbe fragments made by Schoell, and adqpted by Bruns in his 
Fontes Jwris, has been followed, as it is the one with reference 
to which the laws jire now usually cited. One or two,notes 
on special topics have also been added to the appendix, and 
the index has been slightly enlarged. 

For several useful suggestions, which have been given 
effect to in the notes, I have to thank Dr. Emerton of Christ 
Church, and Dr. Williams of Lincoln College, Oxford. I 
have also to express iny grateful acknowledgments to Mr. W. 
M. Harrison, Fellow of All Souls College, who kindly read the 
whole of the proofs, and gave me much assistance by his 
valqp,ble criticisms. 

HENRY GOUDY. 


Oxford, B^ cmJb&r 1898. 



PBEFACE TO FIBST EDITION 


The following pages were written originally for the Ency- 

clopcBcl^a Britannica, but had to be very much abridged 
• *) 

in order to bring them within the limits of space the 
Editor could afford to devote to their subject. He did me 
the honour to express the opinion that their publication 
in cxtmso would prove of service to various classes of 
readers; and the Publishers of the Encydopcedia were so 
good as to urge me to adopt his suggestion. This book is 
the result. 

I think it right to prefix this explanation ; for the plan 
and execution might have been sdmewl:Kat different had an 
independent volume been in contemplation from the first. * 

JAMES MUIEHE/iH. 


EDiKBUitOH, Ist October J.886. 
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PART I 

THE REGAL PERIOD* 

CHAPTER I 

SOCIAL AND POLITICAL CONDITION OP ROME AND ITS POPULATION 
DOWN TO THE TIME OP SERVIUS TULLIUS 

Section 1.—Genesis of the Roman State 

The union of the Latin, Sabine, and, to a small extent, 
Etruscan bands that, as conquerors or conquered, old settlers 
or new immigrants, together constituted the first elements ef 
the Roman people, did not necessarily involve*contemporan6ous 
adoption of identical institutions or identical notions of law.* 
Though descended from the same ^Indo-European stock, and 
inheriting the same primitive ideas about religion and govern¬ 
ment, yet those ideas must have been more or less modified in 
the course of centuries of separate and independent devi&Top- 

^ S«e especially Puchta, Curaus der Inatitutionen d. rihn. Beehts ed. 
Leipsic, 1841), 8th ed. by Kroger, Leipsic, 1876, vol. i. S§ 86^50 ; Clark, Etwly 
Boman Law z Regal Period^ London, 1872; Genz, Dae Palrieiache 
Berlin, 1878 ; Euntze, Cwraue der JnsfiHutzonerif 2od ed. Leipsic, 1870, §§ 47*68 ; 
Bemhoft, Stoat und Jtecht der rdm. Bbnigezeit im Verhdltniae xu vertoand- 
ten Itedhien^ Stuttgart, 1882. [Among the more recant treatises attempting 
to throw light on this period may be specially mentioned Carle, Xe origirvi del 
diritto ronumo, Turin, 1888 ; Padelletti • Cogliolo, Storio del dirUto romanOt 
Florence, 1886; Cuq, Institutiona juridiquea des Bomaina dr<)&)t 

Paris, 1891. As to the author’s arrangement of the subject matter into period^ 
sCb Appendix a, p. 421.] ^ * 
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ment.® It is said that the characteristic of the Latin race 
was its sense of the importance of discipline, and the homag'e it 
paid to power and might; that of the Gabines, their religious 
feeling and their reverence, for the gods; that of the Etruscans, 
their subservience to^ forms and ceremonies in matters both 
divine and human. Corresponding influences are verj^ manifest 
in the growth of Eome’s early public institutions, civil, 
military, and religious. It does not seem too much to say 
that they are traceable also in the institutions" of the private 
law. The f atria potestas, with the father’s power of life and 
death over his children; the manus and the husband's power 
over his wife; the doctrine that those things chieijy was a 
man entitled *10 call his own which he had taken by the 
strength of his arm; ® the right which a creditor had of 
apprehending and imprisoning his defaulting debtor, and, if 
need were, reducing him to slavery,—all these seem to point 
to a persuasion that might made right. The religious 
marriage ceremony, and the recognition of the wife as 
mistress of the household and participant in its sacred 
offices as well as its domestic cares; the family council of 
kinsmen, maternal as well as paternal, who advised the 
paterfamilias in the exercise of the domestic jurisdiction; 
the practice of adoption, on purpose t9 prevent the extinction 
oT a family and deprivation of its deceased members of the 
j>rayer 8 and sacrifices necessary for the repose of their souls, 
—these seem to have flowed from a different order of ideas, 
and ^to bear evidence of Sabine descent. Etruscan influence 
could ma&e itself felt only at a later date; but to it may 
po^ibly be attributed the strict regard that came to be 
required to the observance of ceremonials and words of style 

Aryan origin of several of the most important religious notions and 
public and privaj^e institutions of early Rome, and their resemblance to corre¬ 
sponding ones in India and Greece, have been shown by Fustel de Coulanges, 
La ciU antique (1st ed. Paris, 1857), 7th ed. 1879; Sir H. S. Maine, ATicunt 
Lem (let ed. London, 1862), 9th ed. 1889 ; Bemhoft, as above; Leist, Oraeco- 
Ualvsxht BecfUsgeschichte, Jena, 1884. [Add Jhering, Vorgeschichte der Indch 
ewropdeTt 1894; Bernhbft, ‘ ‘ Zur Geschiuhte des Europaischen Pamilienrechts " 
ZSchr.f, vergl. Bechtm. vol. viii. (1889), p. 1 sy., p. 161 aq, and p. 884 «g.] 

* **HaximerBua esse credebant quae ex hostibus cepissent” (Gai. iv. 16)_ 

a doctrine rather pre-Roman than Roman. [On this text see Jhering, Vorgesch. 

Indomri^. p. 399. J. • 
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in the more important transactions both of public and private 
life?* 

While the result gf j^ie union of Latins and Sabines was 
that regulations were at once adopted which should apply to 
their public life as a united people ^yet it is not only conceiv¬ 
able but probable that, as regarded the private relations of its 
members; each tribe continued for a time to accord a preference 
to its own ideas and traditions of right* and law, and that the 
amalgamation was a gradual process, partly silent, partly due 
to regal or pontific^ intervention. Just as there is little 
reason to believe in any nicely organised constitution down at 
least to the time of the Servian reforms, so is there little 
reason fb believe in the existence of any very‘definite system 
of private law. Mixed races must, in minor matters at least, 
have made mixed customs and usages; and, though there is 
lack of material for establishing with certainty the coexistence 
of different systems among different branches of the population, 
yet it is difficult to resist the conviction that something at 
all events of the dualism ® so marked in many of Home’s 


* [Too much importance mm't not be attached to this theory of a descent from 
three stocks. The institutions here attributed to Sabine and Etruscan influence 
are, as has been pointed out, common to peoples of Greek-Italian stock: Carle, 
Origini d, d. r. p. 304; cf. Cuq, Imt. Jurid. pp. 26-29; Pad.-Cogl. Storia, 
pp. 25-28 ; Willems, Ze Siimt de la ripuhlique romaine, Paris, 1885, p. 7 sgr. 
In his most receut work Voigt traces the characteristics $f the early Roman law 
to a threefold influence, expressing the ethnographical descent of the people, viz. 
(1) an Indo-Germanic, (2) an Italic, and (3) the union of those groups whicih 
under Romulus made up the original Roman State, to wit, Latins, Sabines, and 
Aborigines. See Voigt, Hinn. Ucchisgeschichte (Leipsio, 1892), vol. i. p. 1^.] 

° Jhering, 0eist, vol. i. § 19 (while tracing it to another sotirce), has thus 
tabulated some of its more prominent manifestations :— 


Symbol . . 

Representative 
Marriage . . 

Contract . . 

Procedure. . 

Criminal law. 


Religious System. 

JFiSa. 

Aqua ^^nis. 

Numa. 

Coiifarreatio {J'ax^ aqua ct 
ignis'). 

Oath, sacramcntum, spomio, 
foedus, 

Legis acHo Sacramento* 

Homo sacer. 

Poena, a means of expiation. 


Profane System. 

Jus, vis. 

Hasta {quirts), maniff. 
Romulus. • 

Coemptib {liasta eoeliharis). 

Public guarantee, mandpa- 
tio, nexum. 

Private justice, vindioatiOi 
manus ii^eetio, ete. 
Virtdicta puhlica. 

Poena, a means of repara* 
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early institcitioiiB may be accounted for by ethnical con- 

mderationB.^ 

Srcjtion 2.—The PiSnifoiANS ^ 

There was part of the faw of Home that got the distinctive 
name of jvs Qmritiwnfy the law<of the Spearmen. The Quirites 
were the members of the gentile houses, organised' in their 
curies, primarily for military, and secondarily for political 
purposes. They alone of the settlers around the urhs quadrata 
ranked as citizens, down at least to ^he time of Servius 
Tullius. They alone could consult the gods through the 
medium of auspicia^ and participate in the services offered to 
the tutelary deities of Eome. From their number the king 
drew his council of elders, and they alone could take part in 
the curiate comitia, the assembly of the warriors.® They alone 
could contract a lawful marriage and make a testament; in a 
word, it was they alone that were entitled directly to the 
benefit of Eome*s peculiar institutions. 

But those prerogatives of the patrician burgesses were 
theirs as members of the gentile houses. Patrician Eome 
was a federation of gentes or clans; the clans aggregations of 
families, bearing a common name, and theoretically at least 
tracing their descent from a common ancestor.® Whether 
or-not the traditional account of the numerical proportion of 
families to clans and of clans to curies have any substantial 
historical foundation, and whatever may be the explanation 
of the method by which the symmetry on which the old 

* [See criti^m of this theory of a dualism in Voigt, B&m. RO. {i. 13 s^.] 

* Jhering, Oeist, vol. i. § 14; Genz, as above, p, 1 sq.; Voigt, XJI TafeVriy 
VoL ii. §§ 169, 170; [Mommsen, BJom. Staatsreckty iii. p. 18 sq.; Carle, Origin% 
p. 17 sg.J 

* [(©ee vnfra^ pp. 48 and 64.] 

“ [Oil the gens and genliles see Carle, Origim.i, p. 85 sq.; Mommsen, <Si2, iii, 
p. 9 sq.; Cuq, Jnst:^ Jturid. pp, 30-86, 70 sq. ; Bloch, Origins du s^nat romatn, 
p, 105 sq. Recent writers are agreed in the main that the gens was originally 
just the faviilia in the widest sense of that term, or aggregation of famUiae in 
a narrower sense. The term "clan” is the nearest equivalent in and 

suggests a correspondence with the Celtic and other primitive clans, and there 
are many analogies—for example, as regards the use of a common name and 
supposed descent from a common ancestor. See EovaJewsky, C(yu;tmM contem- 
poraine et loi anc&nne, Paris, 1898. The English word " house, ” as we have it in 
l;h« expression "the great houses,” may be used as a convenient translation of gens, jf 
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writers dwell with so mttch complaceiicy was attained, it is 
be;fond doubt that the gentile organisation was common to 
the two races at least ^hat contributed most largely to the 
citizenship of Borne, and that it ^as made the basis of the 
new arrangements. Federation necessitated the appoiiftment 
of a common chieftain, and ^mmon institutions, religious, 
military,* political, and judiciaL But it was long before these 
displaced entirely the separate institutions of the federated 
gentes. Ever/ clan had its own cult, peculiar to its own 
members; this was the universal bond of association in those 
early timea It had its common property (p. 38) and its 
common burial-place. It must have had some common 
council or assembly; for we read not only o1» special gentile 
customs, but of gentile statutes and decreea Instances are 
on record of wars waged by individual gerUes; so they must 
have had the right to require military service alike from 
their gentiles and gentUicii} Widows and orphans of deceased 
clansmen were under the guardianship of the gens, or of some 
particular member of it to whom the trust was specially 
confided. If a clansman left no heirs, his property passed to 
his fellow-gentilea Over the morals of its members the gem 
exercised supervision and discipline; interfering to prevent 
prodigality and improvidence, restraining abuses of the 
domestic authority, and visiting with censu^^e, and probably in 
grave cases with punishment, any breach of faith or other 
dishonourable conduct.^ It is said that there is no evident 
of the exercise by it of any proper jurisdiction; but, in the 
presence of all those other powers that it undoubtedly po&essed, 
it is difficult to suppose that, within its own limits, it was not 
constantly called upon, through the medium of its chief, to 
6ict the part of peacemaker and arbiter. Finally, its members 
were always entitled to rely upon its assistance, tb have 
maintenance when indigent, to be ransomed from captivity, to 
be upheld in their just disputes and quarrels, to be avenged 
when killed or injured. 

* It was the heads of the constituent families of a gena that were properlv 
gentiles; the dependent members of those families and the clients attBohed to 
them were only gentilicii. [Cf. Earlowa, Xdm* XO. i. pp. 34, 35.] 

* • [See e,g. Livy, vi 20, % 14; Val. Max. iii. 6, 1.] , 
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How all this was worked out in detail it is impossible to 
say. We do not know even whether' the chieftainship* or 
presidency of a clan was hereditary* op elective, and, df the 
latter, whether for life or ^ for a shorter term. Probably in 
this, ^8 well as in ot^er matters, there was no uniform prac¬ 
tice. But in the gentile system there was undoubtedly an 
irn/periv/nh in imjperio that must for two or three centuries 
have exercised a powerful influence on the private law, and 
that must not be lost sight of in noting the Conditions that 
accelerated or retarded its progress.® 


Section 3.—The Clients^ 

It was very early in its history that Eome gave promise 
of its future eminence. Successful in one petty war after 
another, it deprived many small communities of their inde¬ 
pendent existence, leaving their members bereft alike of 
their religion, their territory, and their means of existence. 
These had to turn elsewhere for protection, and in large 
numbers they sought it from their conquerors. To many 
others, both voluntary immigrants and refugees from other 
cities, the new settlement proved a centre of attraction. It 
was quite ready to receive them; but as subjects only—not 
as citizens. FoUc^wing a custom familiar to both Latins and 
Sabines, the newcomers invoked the protection of the heads 
of patrician families of repute, to whom they attached them- 

® It Reserves to bo kept in min^ that, with a very few exceptions, the indi¬ 
vidual patrician gentes were not numerically strong. Whatever may "be the 
explanation, it seems to be the fact that, notwithstanding the admission to their 
ranks of the principal Alban families by TuUus Hostilius, and the creation of 
the 'rrvmores gentes by the elder Tarquin, they died out so rapidly that by the 
end offjfche regal period the original three hunJf^ had been reduced by more 
than a hrflf (see Genz, l.c, p. 9 sq. ). The reported great strength of the Tarquinian 
and Claudian gente^'Kai& due to their clients ; that of the Fabian may have been 
due to the rule in observance amongst them prohibiting the exposure of infants, 
and requiring all their men to marry. 

^ See Mommsen, “Die rbm. Clientel,” in his Rom, Forsch. voL ii. p. 365 sq,; 
Voigt, “Ueber die Clientel u. die Libertinitat,” in the JiericMe d. phil.-hist. 
Classe d, K, Oesellseh, d, WisscnscJi. 1878, pp. 147-219 ; Marquardt 

Privaileben d, Rirmer (Leipsio, 1879), p. 196 sq,; Voigt, XII Ta/eln, vol. ii. 
pp. 667-672 ; [MoSimsen, SR. iii. p. 63 sq. ; Cuq, Inst. Jurid, pp. 33-36 ; Carle, 
p. 46 sq.'\ 
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selves as free vassals. The relationship was known as that 
of ^tron and client. It made the latter an independent 
memb^ of his patronis gfiTis, and thus indirectly brought him 
into relation to the state. But it was to his individual patron 
that he looked primarily for support and maintenance, amd to 
him that his allegiance and service T^ere due in the first 
instance. * Dionysius describes the relation between them as 
of the most sacred character, the duty ihe patron owed to his 
client coming next in order to that he owed to his children 
and his wards.® He* had to provide his vassal with all that 
was necessary for his sustenance and that of his wife and 
children; and, as private holdings increased in extent, it was 
not unusual for the patron or his geris to giveig. client duiing 
pleasure a plot of land to cultivate for himself. The patron 
had, moreover, to assist his client in his transactions with 
third parties, obtain redress for him for his injuries, and 
represent him before the tribunals when he became involved 
in litigation. The client, on the other hand, had to maintain 
his patron’s interests by every means in his power. What 
Dionysius says of his contributing to endow his patron’s 
daughters, and the like, obviously refers to an advanced period 
of the history of Rome, when it sometimes happened that the 
position of parties, so far as wealth was concerned, was 
reversed; for the relation was hereditary on both sides; and 
there may have been instances of families *that had risen to 
good social position and ample fortune recognising at the dis¬ 
tance of many generations thatr they were still clients of 
patrician houses in embarrassed circumstances, and rendering 
them assistance as in duty bound. But in the regal period 
the advantage must have been chiefly on the side of the client, 
who, without becomii^gira citizen, obtained directly th^ pro¬ 
tection of the patron and hie clan, and indirectly that, of the 
state. 

ji 

Section 4.—The Plebeians 

The plebs included all those freemen who, being neither 

in 

^ [As to the rule of the XII Tables Plttronus si clienti fraudem faxlt sactei 
esto,” which is attributed by Dionysius to Romulus, see' VSigt, Leges Megiast 
®p. 574 sq.; Mommsen, SR, iii. 82 ru] ^ 
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patridan citizens nor clients, had settled in Borne as per* 
manent residents, hoping to make a living within her hounds, 
and Gnjoj de facto at least the bopefit of her institntiona 
The commencement of this body, as distinct from that of the 
clients, is usually associated with the overthrow of Alba; the 
idea being that thoiib of its* population who were not of 
sufficient distinction to be admitted into the ranks of the 
patriciate, and yet weie too independent to brook submission 
to a private patron, put themselves under the direct protection 
of the Boveteign, and thus, as Cicero ^ys,—though he no 
doubt meant the words only in a popular sense,—became 
royal clienta Their number is said to have been^ largely 
augmented in^he ensuing reign by the conquest of many 
Latin towns that had broken the treaty made with them after 
the fall of Alba, and the removal of their inhabitants to 
Bome.^ It is very doubtful, however, whether it be possible 
to specify any particular settlement as the origin of the pleba 
It seems more consistent with history to regard them as a 
heterogeneous mass of non>gentile freemen, small probably in 
numbers at first, but augmenting with ever-greater rapidity, 
who had of choice or compulsion made Borne their domicile, 
but declined to subject themselves to a patron. Some may 
have been on the spot when Borne was founded, others were 
voluntary immigrants in pursuit of trade; some may have 
been refugees, exiles from earlier homes because of their mis* 
deeds; many had been driven to seek their new shelter by the 
hard fete of war, which had subverted their native cities and 
left them godless, landless, and houseless; while in course of 
time there were accessions to their numbers from amongst 
the descendants of clients, who either were disinclined to 
contmue their allegiance, or were r^ieved from it by the 
extinction of their patronal gentes. 

That there •was any general cohesion amongst them before 
the time of Servius there is not the slightest reason to believe. 
They were of different races, settling in Borne from different 
motives, practising in many matters different customs. If 
Livy be right in the statement he makes with every appear- 

* [Cf. Cfuq, /wft. Jutid, p. 85 and n. 1, where an enumeration is given of 
oi^es conquered by the firat four kings of Rome.] 
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ance of assuranoe that the worship of Hercules at the ara 
mwima was Ghreek, we may almost infer that among the 
earlies^ representativeg o{ this class of unattached non-citizen 
subjects may have been some of Hellenic descent. The exist¬ 
ence at a very early date of a Tustms in the valley 

below the Palatine speaks o^the prelence of a contingent 
from Etin]*ia. The bulk of them, however, were undoubtedly 
Latins, with traditions and customs n^uch the same as those 
of the greater*number of the patrician houses; and this it 
was that in time caused the triumph of Latinism, and the 
predominance of the masterful spirit in the jus Quiritivm, 
History attributes to Numa the distribution of the artisans 
and craftsmen into guilds, eight or nine in i^}imber (collegia 
ojpificum)? In view of the accounts we have of later date 
as to the relations that subsisted between guild brethren, 
this action of Numa*s is of special interest and significance. 
It was the creation of associations among the plebeians that 
to some extent compensated for the absence among them of 
gentile organisation. Those associations did not affect their 
position politically, but they conferred upon them advantages 
in private life which otherwise they would not have enjoyed. 
They got a common cult, and possibly a common burial-place, 
with a master and his council to manage their affairs, con¬ 
solidate customs, and arrange disputes. Between the brethren 
there was a bond, not indeed of descent,*^ real or fictitious, 
from a common ancestor, but of dose alliance and inter¬ 
dependence, each owing duty to ^ the other similar to what 
might be daimed &om him by a ward, a guest, or s, kinsman.^ 

’ Plut. NwnOf 17. Mommsen, in his treatise De collcgiis et todalieiis 
RoTnanorum (Eiliae, 1843), spoke of this as a fable ; but in bis history he accepts 
it as fact to this extent,— the guilds must have been established^n the 

earliest years of the City. « 

’ See in Mommsen, De collegiis, p. 3, various extracts from Cicero illustrating 
the closeness of the relationship between sodaZes. M. Albert Gerard, in his . 
£tvde sur lea corporationa ouvritrea A Rome (Montb^liard, 1884), p. 4, is of opinion 
that the guilds were no invention of Nnma's, but only a reproduction by him in 
Borne of an institution already well known elsewhere. There is a passage in 
Livy (!▼. 9) in which, speaking of the revolt in 311 n.c. of the plebs of Ardea 
against the optimates, he says that, after the former had withdrawn from the 
city, the opijkea resolved to side with them ih hope of plunder; his languags 
•euggests that the craftsmen had an independent organisation, and were to some 
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The Latin contingents that helped to swell the ranks of the 
plebeians in the reigns of Numa^s immediate successors were 
more addicted to rural pursuits thap tp trade, but thejf seem 
to have been treated by the sovereign in the same indulgent 
spirit •as the craftsmen had been previously. Not that they 
were incorporated in •any waj^; that in their case was not so 
necessary as in that of the traders, and might politically have 
been inexpedient. Bi^i they got—what to them was of most 

importance—allotments of lands for culture, ‘and a weekly 
market was established in Home, at whicji they might dispose 
of their produce. The accounts are conflicting as to the 
tenure on which they held their farms; but whatever may 
have been th^case originally, and whether the lan*ds they 
occupied had been derived from the king individually or from 
the state, and whether acquired by assignation or purchase, it 
is clear that by the time of Servius they were freeholders; 
for they were enrolled in his " classes ” in large numbers, and 
the qualification was ownership of real estate on quiritarian 
title. It is in view of this that some authorities are disposed 
to regard the plebeians, even before the Servian reforms, as 
half-fledged citizens —cives sine suffragio ; but the application 
to them of such an epithet seems to put their right too high. 
Admitted that they had the right to hold property both 
movable and immovable, to transfer it by quiritarian modes of 
conveyance, and to have the protection for it of the tribunals, 
y^t not only had they no share in the government of the city, 
but they were denied any participation in its religion. As 
men to whom the auspicia were incompetent, their inter¬ 
marriage with the gentile houses was out of the question ; 
while by the more unbending of the patricians their unions 
amo^st themselves were often decked as wanting in the 
effects jof lawful marriage, because unhallowed by the religious 
ceremony to which the higher order was accustomed (p. 34). 
Gentes they had none during the first four centuries of Home, 
—a fact which placed them at a disadvantage in the matter of 
inheritance and guardianship (§§ 9, 11); but there are 

extent a separate class. [On collegia as associations for purposes of trade, and 
sodalitates as ass^iations for purposes of religion {e.g. the fratres ArvaUa^ the 
S^ii)t see Ouq, p. 4S ; Earlowa, Born. BQ. ii. pp. 59-69.] 
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indications that foi certain purposes tlie circle of near kinsfolk 
and connections by marriage held amongst the plebeians the 
same jplace that fellQW-^entiles did amongst the patricians 
(p. 35y 

f 

^ [On the plebeians, about whose origin there are many divergent theories, 
almost wholly conjectural, see Mommsen, SB. Ilf. i. pp. 66-68, and pp. 180- 
141. In Mommsen’s view there was originally no body of plebeians distinct 
from the cUentes; all non-patricians were clients attached to patrician houses; 
it was only gradually that the order of plebeians afose, owing mainly to the fact 
of clientage falling into disuse. See also Cuq, p. 43 sq. ; Bloch, Origines du 
sinat romain, p. 256 sq. ; Willems, Sinai^ pp, 1-19; Karlowa, Bom, RO. i, p. 
62, gives reasons for dissenting from Mommsen’s view.] 



CHAPTER II 

RKGT7LATIVES OP PUBLIC AND PBfVATB ORDER 

Section 5.—Absence of any Definite System off Law 

Jf 

PoMPONius/ who was a contemporary of Gaius’s, describes 
the state of the law in regal Rome as follows:— 

In the early years of our City the people lived for a time without 
actual statute or any definite law; in everything they were subject to 
the uncontrolled power (manus) of the kings. But it is related that after 
the City had grown somewhat, Bomulus divided the populace into thirty 
parts, which he called curiae^ because it was in accordance with the 
opinions erpressed by them that he managed the guardianship of the 
state {reipxbhlicae euram per sententias earum eacpediehat). He himself 
carried some enactments through the curiate assembly; so did the subse- 
quent kings; all of which are extant in the collection of Sextus Papirius, 
who was one of the leading citizens in the time of Tarquin the Proud, 
the son of Demaratus ^f Corinth. His book bears the name of jits civile 
Papirianum ; not because Papirius contributed to it anything of his own, 
but because the previously isolated bwa it contains were arranged by him 
in a sort of order. On the expulsion of the kings by the Junian law 
(lege tribtmida) all those royal la'Virs fell aside, and the people once more 
began to* be goVemed by undefined law and usage, rather than by legislative 
enactment. This state of matters lasted for about twenty yeara 

Such is the account of the beginnings of Roman law, 
.whichk Justinian places in the forefroiit of the chief part of 
the Coitus Ju^s. It abounds in historical errors; yet is 
interesting as the record of what a jurist of the time of the 
Antonines believed to be fact, and which Justinian nearly 
400 years later was content to accept as accurate. The only 
part of it that can be received without reserve is the state¬ 
ment that ori^nally the law was far from definite. It may 

^ Pomp. lib. sing. JEnckiridiit in Dig. i. 2, fr. 2, g§ 1-3. 
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at once be admitted also that much of what there was fell 
sho^t of the conditions which philosophical jurists hold essen¬ 
tial to the conception of law. There was no single sovereign 
authority that set it ;* itS quality was not always the same; 
its sanctions were often such as wothld be resented by mpdem 
jurisprudence; and in many cases their •enforcement was the 
care of individuals rather than of the state. But, whether in 
the shape ot fas or jus, or merely precepts of honi mores, there 
were rules in yery considerable number for defining men’s 
rights and preventing their infringement,—regulatives, in a 
wprd, of public and private order, out of which was to be 
evolved in the course of centuries the matured jurisprudence 
of the Csrjms Juris Civilis. 


Section 6.—Tas ^ 

While the very frequent references to fas as distinct from 
jus bear testimony to its importance as one of the fEictors of 
early Eoman law, yet it is extremely diffictdt to define its 
nature and limits. This may to some extent be accounted 
for by the fact that much of what was originally within its 
domain, once it had come to be enforced by secular tribunals, 
and thus had the sanction of human authority, was no longer 
distinguishable from jus; while it may be that others of its 
behests, once pontifical punishments for their contravention 
had gone into desuetude, sank to nothing higher than pre* 
cepts of honi mores? 

By fas was understood the ^11 of the gods,—th^ laws 
given by heaven for men on earth.^ Among a ^ople that 

* Jberiag, €^ist, toI. i. §§ 18, 18a ; Voigt, XII Tafeln, toI. i. §g 13, 46. [Gf. 
Carle, Origim, p. 93 ; Eamarc^ Rom. RechUgeaeh. Srd ed. 1888, | 11.] 

* {An illustration of this mBj be found in the old action de apmtxkt for efRoroe- 

ment of spofnaalia: see Bourcart, trad. Muirhead, p. 600.] * 

* Isid. Orig. v. 2,—“Fas lex divina, jus lex humana estV’ Serv. ad Oeorg. 
1 269,—“ Fas et jura sinunt, i.e, divina hnmanaque jura permittunt; nam ad 
religionem fas, ad homines jura pertinent. ” These definitions are comparatively 
modern, and hardly express the idea. Ausonius identifies Fas and Themis ,— 
" Prima Deum Fas, quae Themis est Graiis.** [Tethmqpaeg. Edyll. xii. 843.] 
Certainly.^ was sometimes personified, especially in the formulae employed by 
the fetials, e.g. Llv.*i. 32. See Br4al, “Sur I’origine des o^ots d^signant le 
droit en Latin," Nouv. Rev. Hitt. vol. vii. (1883), p. 607 eg. 
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believed so profoundly as did those early Komans that in the 
gods thejr lived and moved and had their being, it could^ not 
fail to be regarded with the utmost consideration, and to 
exercise an influence more potent lihan any merely *human 
rules^ So far as can be gathered from the scattered references 
to it, it occupied a Mgher place and had a wider range than 
these last.* There were but few of its commands, prohibitions, 
or precepts that were addressed to men as citizens of any par¬ 
ticular state; all mankind came within its scope. It forbade 
that a war should be undertaken without the prescribed fetial 
ceremonial; otherwise it was not a pHrum pivmque helium, 
but an act of violence by the invaders, which their gods had 
not sanctioned, against others who were equally god-protected. 
It required tnat faith should be kept even with an enemy 
when a promise had been made to him under sanction of an 
oath. It enjoined hospitality to foreigners, because the 
stranger guest was presumed, equally with his entertainer, to 
be an object of solicitude to a higher power. It punished 
murder, for it was the taking of a god-given life; the sale of 
a wife by her husband, for she had become his partner in all 
things human and divine; the lifting of a hand against a 
parent, for it was subversive of the first bond of society and 
religion,—the reverence due by a child to those to whom he 
owed his existence; incestuous connections, for they defiled 
the altar; the false oath and the broken vow, for they were 
an insult to the divinities invoked. To displace a boundary 
or a landmark was a most heinous ofience, not so much be¬ 
cause, the ^act was provocative of feud, as because the march- 
stone itself, as the guarantee of peaceful neighbourhood, was 
especially under the guardianship of the gods. No locus 
sctcer whatever could be interfered with without a breach of 
the *fcLS; and on a day that the nJhiisters of religion had 
declared holy 5 it was a sin for a magistrate to exercise any 
branch of his jurisdiction in which he roqmred to pro- 

* Fas sometimes allowed what Jus forbade,—transire per aliennm fas est, 
jus non est ” (Isid. Orig. v. 2, 2, in Bruns, p. 326 [6th ed. iL p. 83]). 

^ [Dies ’Mfatii mean not so much holy as unlawful days. See Marquardt, 
BiSfffu Staatsverwjolt. iii. p. 291, on the distinction between dies fasti, nefasti, 
iiderdsi, and ctmilialess also Voigt, XII Totfeln, L p. 517; Gii'ard, p. 
951.] 
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nounce one of the three solemn words of style—do, dico, 
addifiO.^ 

To^give an answer,to^the question. How were those rules 
of the /ces enforced ? is beset with difficulties. Breach of any 
of them rendered the offender imjpiils ; but his sin was Some¬ 
times expiable, sometimes not. , Expiation required a peace¬ 
offering to the offended deity (jpiactUaris hostia), accompanied 
possibly with satisfaction to any injured third party. What 
happened in consequence of an inexpiable breach of the fas 
depended apparently on circumstances. Take the case of the 
perjurer. He had solemnly invoked the wrath of heaven upon 
himself and all that belonged to him in the event of his 
knowingly swearing falsely. It was for the pontiff to say 
whether he had done so, or whether his offence was attribut¬ 
able to his imprudence and therefore expiable. If it was not, 
what then ? Did the pontiffs content themselves with their 
finding, abstaining from any express sentence, and leaving the 
party injured to be the instrument of the irate deity in 
punishing the offender by reprisals ? ^ Or did they formally 
excommunicate the sinner, declaring him sacer, i.e. devoting 
him to the infernal gods, and forfeiting his estate to the 
service of the deity he had primarily offended ? This was 
expressly the penalty of several of the contraventions referred 
to above,—selling a wife, striking a parent, removing a 
landmark, etc. (pp. 27 and 53). The homo sacer was in 
every sense of the word an outcast,—one with whom it was* 
pollution to associate, who dared take no part in any of the 
institutions of the state, civil or religious, whose life^ the ^ods 
would not accept as a sacrifice, but whom, nevertheless, any one 

^ The above are illustrations merely, and not intended as an exhaustive 
enumeration of Vr'hat fell witli^^the fas. Such an enumeration is impossible. 
Cicero speaks of the adoption of the elder by the younger as not only Contra 
tiaturam but contra fas; and Paul uses the same expression* in speaking of 
the purchase of a freeman to take effect in the event of his becoming a slave. 

It is doubtful, however, whether they meant more than that the acts they 
were condemning were contrary to the unwritten law of nature. The same 
dubiety arises in other instances of the employment of the word by the later 
writoi’s. 

^ This is the view of Danz, Sacrale Schuiz, p. 47 sq. He lays considerable 
stress on the words of Livy (v. 11),—“Numquam deos ipsos a<finovere uoceti* 
tibus manus ; satis esse, si occasions ulcisceudi laesoa armcnt.” . 

2 
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might put to death with impunity as no longer god-protected.® 
Those precepts of the therefore, were not mere exhorta¬ 
tions to a blameless life, hut closely approached ^o laws, 
whose violation was visited with punishments none the less 
effective that they were feligious rather than civil. 


Section 7.—Jus 

There is no word in the vocabulary of •Eoman law that 
had more meanings than jus, —“ law ” as the rule action 
(norma agendi), “right” as the faculty conferred by the 
rule (facultcLs agendi), “ right ” as opposed to wrong, “ strict 
law ” as opijpjsed to equity, “ justice ” as in the {>hrase jus 
reddere (to dispense justice), “ the place where justice was 
dispensed,” as in the phrase in jus vocatio, and so on.^ It 
can admit of little doubt that the first of these was the 
original idea the word conveyed; and it has been well said 
that if we can ascertain the meaning of the name jus we 
shall thus have an unconscious definition of what the Bomans 
understood by law.® The older form of it was jous; and 
Ennius is said to have regarded it as connected with Jove.® 
Some modern authorities entertain the same opinion.* Re¬ 
cent philology derives it from the Sanscrit ju, to join, bind, 
or unite; from which some deduce As the signification of jus 
“ that which binds,” “ the bond of society,” others “ that which 
is regular, orderly, or fitting.” ® The latest inquirer (M. Brdal) 
identifies it with the jos,Jaos, or jaus of the Vedas, and the 
jaes*ot tine Zend-Avesta,—words whose exact meaning is con¬ 
troverted, but which he interprets as “ the divine will.” ® 
Juheo is generally allowed to be a contraction of jus hiheo, 
hq^d or take asyW. If Br^al’s delation can be adopted we 

® 4'estus, V. Sacer (Bruns, p. 288). See § 12, notes 14, 15. 

* See IHg. i.*l, frs. 11, 12. 

* Clark, Prod. Jurisprud. p. 14. 

* Apuleius, deo HocrcUis, 5. 

* E.g. Lasaulx, Ueber dtn Eid hei den Riimem, Wiirzburg, 1844, p. 9 j 
Huschke, Daa alte romiache Jahr, Breslau, 1869, p. 214. 

® See references in Clark’s Fract. Jurisprud. pp. 16-20. He himself adopts 
the latter definition. 

* Bveal (a# in § 6, note 2), p. 606. [Schmidt in Mommsen, Sll. iii. j), 3io, 
n. 1, 2.] 
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obtain a very significant interpretation of the words addressed 
by the presiding magistrate to the assembled comitia in 
• asking t]^em whether th§y assented to a law proposed by him, 
— Velitis, juheatis, Qui/ritea, etc., " Is it your pleasure, Quirites, 
and do you hold it as the divine wilf, that,” and so on. eAs 
legislation by the comitia of th^ curies *and centuries was 
regarded as* a divine office, and their vote might be nullified 
by the fathers on the ground that there h^d been a defect in 
the auspicia, and -the will of the gods consequently not clearly 
ascertained, this explanation of Brc^al’s seems not without 
support,— vox popvZi vox dei. If it be right, then the only 
difference between fas and jiLS was this,—that the will of the 
gods, which both embodied, was in the one declare^ by inspired 
and in the other by merely human agency. 

This jvs might be the result either of traditional and 
inveterate custom (^jus morihiLs constitutum) or of statute (lex),^ 
We look in vain for any legislative enactment establishing 
such an institution, for example, as the pcUria potestas, or 
fixing the early rules of succession on death. Statute may 
have regulated some of their details; but they had taken 
shape and consistency before Home had its beginnings. It 
can well be believed, however, that in the outset the customs 
in observance may have been far from uniform,—that not only 
those of the different races but those also of the different 
gentes may at first have varied in some respects, but under¬ 
going a gradual approximation, and in course of time con- 

^ {_Fas and Jus are frequently contrasted by non-legal writers, e.g, Liv. vii. 
31 ; Virg. Aen. ii. 157.] • * 

“ There is controversy about the etymology of the word lex. It was used 
by the jurists in two distinct senses—(1) as tueaniug a comitial enactment 
(Gai. L 3), and hence occasionally called lex pubtica (Gai. ii. 104, iii. 174) 
[Cf. Gellius, X. 20, 2]; (2) as jpasaning an obligation, restriction, couditi^u, 
declaration, or what not, expressly incorporated in a private deed (lex primta), 
as in the phrases lex Tnancipii, lex coniraxtus, lex testameivti^ Aetc. Its most 
likely derivation is from to say or to speak. The lex publica was 

01 ‘iginally always put to and voted by the comitia by word of mouth ; and the 
XII 'iables, in declaring the binding ohect of a lex privata when engrafted on a 
conveyance or contract per aes ei libravi (§ 13), use in reference to it the ]ihrase 
uti lingua nimoupassit (Festus, v. Nuncupatay Bruns, p. 23). [Cf. Voigt, Il'ani. 
JtQ. i. p. 21. Mommsen, SM. iii. pp. 308-310 and notes. In later junstio 
usage lex had various other meanings than the above, e.g. ansiraperial con* 
stitution. See also Soltau, GUltigkeit der Plebiscite (Berlin, 1864), p. 90 sg,] 



20 THE EBGAL PERIOD part i 

€ . i, 

solidatiiig into a general jtis Quiritiv/m.^ That the bulk of 
the law was * customary is universally admitted. But *Pom- ^ 
ponius speaks of certain laws en^ct^d by the comity a of the 
curies, which he calls leges regiae. The opinion of the best 
authorities is that it i^ a mistake to attribute those so-called 
** royal laws ** to* that assembly. According to the testi¬ 
mony of the old writers it had very little share iSi the work 
of legislation. Eonpulus jura dedit in his own right,—not 
jura tulit. As Bernhoft remarks, we read riot a word of the 
co-operation of the people when he ynited the old Romans 
and Sabines, when JV'uma regulated the cult, when Tullus 
Hostilius admitted the Alban gentes to the patriciate and 
reorganised tthe army, when Ancus Marcias forniulated the 
fetial law, when the elder T.arquiu augmented the senate, or 
when Servius Tullius created the centuries. Tarquin’s attempt 
to double the strength of each century of the cav^alry had to 
be abandoned; but that was because it had been fixed by 
Eomulus auspicatim, and his proposal therefore an interference 
with divine arrangements; he got over the difficulty by 
doubling the centuries themselves. When the king did 

consult the coraitia it was in minor matters of a semi-private 
nature, and probably as matter of policy,—the sanctioning of 

testaments, adrogations, and the like.^^ Mommsen is probably 

• 

* Yet without ^jecessarily extin^uishinr; particular customs. liJ.y. the com¬ 
mon law conferred upon a parent a qualified right to abandon his offsjjring, 
while the geiis Fabia required its members to rear all their children (Dion. ix. 
22). “There can be no community .vithout rules,—law in the widest sense; 
famUy, cian, etc., all must haw them ; but even when the state is reached, 
state law does not necessarily overwhelm the rules of the lesser communities ” 
(Bekker, Z. f. vergleich. 11. W. vol. i. p. 109). 

The most recent and comprehensive treatise on the subject of the so-callod 
Royal Laws, and containing references to the earlier literature, is that of Voigt, 
Other die Leges Regiae, Leipsic, 1876, 1877 (rf^iblished from the TransdcHoiu of 
tlie ^axon Academy). A collection of them from Livy, Dionysius, Plutarch 
Servius, Mocroiiius, etc., will be found in Bruns, p. 1 sq. Of the Jus Paph t 
e.tium refen-ed to by Poniponius no remains are extant; but Paul {Dig. 1. 16 fr 
144) mentions incidentally that it was commented by one Granins Flaccus (wlm 
was of the time of Julius Cfesar). Marliani’s Laws of Komulus, in his Topo- 
graphia 'urlis Romae, lib. 2, cap, 8 {Oraevii Thes. vol. iii. p. 86 sy.), are now on 
all hands regarded as without authenticity. [Cuq, j). 6 and p. 65 sq. ; Voigt 
R&m.. RQ. i p. 16 ; Kniger, Ocsch, der Qaellen, §1.) ' * h * 

Bemhfift, Slant u. Bectit, pp. 116, 117. See also Karlowa, Rom Rd 
L pp. 62. C3. 
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near the mark when he describes the Itgu regim as mostly 
* rules *of the fas, which were of interest not merely for the 
pontiffs but for the publib,-a-with which it was of importance 
the latter should be acquainted, that* they might know this 
risks they incurred from their contraveiition.^® Instead of 
remaining Tjuried in the pontifical •books, along with the more 
esoteric rules of ritual, etc., they were published in some form 
or other; but whether by the kings whose names they bear, 
or by the pontiffs under their direction, can only be matter of 
speculation. It is not* to be assumed that there was no 
legislation beyond this; some of the laws of which we have 
record weijj of a different character.^® But on the whole it 
seems beyond doubt that it was custom rather fhan statute 
that was the main factor of the jvs of the regal period.’* 


Section 8.—Boni Mokes 

As something different from the jus Tnorihus constituttim 
mention must be made of boni mores as one of the regulatives 
of public and private order.’ Part of what fell within their 
sphere might also bo expressly regulated by fas or jvs ; but 
there was much also that was only gradually brought within 
the domain of these last,, and even down to the end of the 
republic not a little that remained solely undef the guardian¬ 
ship of the family tribunal or the censor’s regimen mornm. 
Its function was twofold: for sometimes it operated in 
restraint of law by condemning—thohgh it could not.pre'vient 
—the ruthless and unnecessary exercise of legal right, as, for 

^ Mommsen, Iiomiir7tes Staatsrechf, vol. ii. 1, p. 41. Clark {Prad. Juris- 
2 iru<i. p. 284) thinks tliat the poTjtifls, as “the repositories of those prime^ 
castoms which fbrmed the firstT.ionian law,” thiew “into the form of geji^eral 
rules such applications of general oiistom and opinion as ret^uirod,declaration or 
penal enforcement.” 

[Cuq, l7ist. Jurid. p, .^7 sq. describes the Uges regiae as the work of the 
kings acting as legislative interpreters of the law under the iiispii’stion of the 
gods, in matters relating to fas, us contrasted with leges curiatae which were 
proper legislative enactments.] 

“ [See infra, p. 49 n.] 

* See Voigt, XII Tafcln, vol. i. § 16. [Mos is defined by Fostuscus ^nstitufum 
2>atrium,, id eat memoria veicrurti ‘prrtine'm moiXime ad leligiones caeriMoniaague 
arUiquorutii, Bruns, 6th ed ii. p. 14.] 
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example, that of the head of a house over his dependants; 
and sometimes it operated supplementarily, by requiriifg ob¬ 
servance of duties that could ndt be enforced by rfny com¬ 
pulsitor of law. Di^Jiiful service, respect, and obedience 
{phsequiv/m et revergntia) from inferiors to superiors, chastity 
ipvdicitia\ and fidelity to• engagements express^or implied 
{fides^t were among the ojffwia, that were thus inculcated, and 
whose neglect or contravention not only affected the reputation 
but often entailed punishments and disabilities, social, political, 
or religious.^ To increase the respect for such virtues, and 
make their observance in a manner a religious duty, some of 
them were deified and provided with, a temple ^nd a cult. 
Fides was one of them (p. 49). There was none of the minor 
nurnina for which the ancient Homan had greater reverence.® 
Whether in public or private life, an engagement in his eyes 
was sacred.* An avoidable breach of it is said to have been 
extremely rare. If he failed the jus had no punishment for 
him. It might reach a man if he had engaged per aes et 
lihram (§§ 14, 30) or by a formal ^omio (§ 39); but then 
the ground of action was the nexum or spousio in which his 
engagement was clothed, not the engagement itself. “He 
agreed, but has not stood to his agreement,” was a plaint of 
which the ordinary civil tribunal tool: no cognisance. Whether 
the pontiffs e^per did so, viewing it as a dishonour of Fides^ 

’ The constant reference in the pages of both the lay and professional 
writers to infamia, ignominia^ iurpUvdo^ improhitas, etc. as imposing dia- 
quakhcations, shows how mudh store continued to be set, theoretically at 
least, on integrity of character. Even in Justinian’s law we find ingratitude 
regarded as justifying a donor in revoking a donation, a })atron in again 
reducing his &eedman to slavery, a parent in disinheriting his son, and a 
court of law in refusing to allow an heir to take an inheritance left him by 
t^tament. * % 

* [Thus Horace {Od. i. 24), 

* —oul Pudor, et JustitSae soror 

incorrupta Fides, nudaquo Ventas 
quando alltun invenlet pareiu? 

See also Hor, Carm, Sec, 5"; Virg. Aen, i. 292.] 

* “Populus Romanus . . . omnium [virtutum] maxime et praecipue Fidem 
coluit sanctamque habuit tarn privatim quam publice” (Gell. xx. 1, 39). 
“Fides, i.e. ^ctorum conventorumque constantia et veritas" (Cic. De Off. i. 7, 
28). See also De Off. iii. 81, 11. On Numa’s institution of the cult of Fides 
Bde Liv, i. 21, 4 ; Dion. ii. 75. See also infra, p. 60, n. 2. 
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does not appear; but as a contravention of boni mores it was 
undoubtedly a matter for the animadversion of those who 
exercised the rtgimm %ri^iTumy —the king over the citizens 
generally, the gentes over their members, and probably the 
collegia opificiim over their sodales. * • 



CHAPTEE III 

INSTITUTIONS OF THE PRIVATE LAW 

r. 

SEdViON 9 .—The Family Organisation^ 

Tn describing tlie domestic organisation of the Homans it would 
be pedantic to be always using the Latin word familia instead 
of the English “ family.” ^ Yet there would be reason for it; 
for the ideas they respectively convey are by no means identical. 
Husband, wife, and children did not necessarily constitute an 
independent family among the Homans, nor were they nil 
necessarily of the same family. Those formed a family who 
were all subject to the right or power—originally vnanusf but 

^ See Sclmpfor, La Famiglia aecondo U diritto romano, Padua, 1876. [On 
primitive mariiage see Westenimiclc, Hist, of Human Mairriagc {"Loinlon. 1891), 
pp. 96-113 ; also Bouritai't (trad. Muirhead), p. 575, sg^.] 

* Familia and “family” are used in this section solely to designate the 
^roup of persons subject to the mxa.e 2 )aterfamiliaa [familia proprio jure']. Occa¬ 
sionally they meant (1) a gens or group of-families in the stricter sense ; or (2) 
the fanjily estate proper, as. in the ptovisionsof the XII Tables about succession— 
adgnodus piroxhnus familiam Tuxheto; or (3) the family slaves collectively, as in 
the plu-asea familia urharux, familia rusiica. {^Familia liad other meanings. 
Thus it was applied to the separate branches of a gens; see Mommsen, SR. iii, 
p. 10 n. and i>. 16 n. ; and to the whole body of agnates {famUia comnnmi jure) ; 
Dig. 16, fr. 195 ; and to cognates ; see Rivier, Fn'cis du droit de famUle roinain 
(Paris,'^ 1891), §§ 1, 2. Cuq, ItvsL Jurid. j). 162, has attempted to make out 
that in the expre^iou “ drnius familioque'' the former term [dumns) indicated 
originally a group of persons envisaged from the point of view of the rights of a 
master {pater, dominus), while the latter indicated a group subject to the power 
of the same head, but also forming a religious organisation in which the pider- 
familias is conceived as subject to duties as well as exercising rights. As to the 
meaning offainilia in the expression **familia pccuniaque,” see infra, p, 63.] 

• This word maims, though in progress of time used chiefly to express the 
power a husbaruf’had over the wife who had become a member of his family, was 
:(^pginally the generic term for all the rights exercised net only over the things 
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latterly /m«— of the same family head {paterfamilias). He 
might have a whole host dependent on him,—wife and sons 
and daughters, and daugh|8rs-in-law, and grandchildren by his 
sons, and possibly remoter descendants related through males; 
so long as they remained subject to*him they constituted but 
one family, that was split up* only on his death or loss of 
citizenship. But if his wife had not passed in manum —and 
that was common enough even during the^republic and universal 
in the later empire—she did not become a member of his family; 
she remained a member of the family in which she was born, 
or, if its head was deceased, or she had been emancipated, was 
the sole member of a family of her own. Both sons and 
daughters on emancipation ceased to be of the ^family of the 
paterfamilias who had emancipated them. A daughter’s chil¬ 
dren could never under any circumstances be members of the 
family of their maternal grandfather; for children born in 
lawful marriage followed the family of their father, while those 

! io were illegitimate ranked from the moment of birth as 
tresfamilias and matresfamilias. It is very evident, there- 
fe, that the Koinan familia was an association of which the 
ird “ family ” in its ordinary acceptation conveys but an im¬ 
perfect and inaccurate representation. 

With the early Komans, as with the Hindus and the 
Greeks, marriage was a* religious duty,*—a^duty a man owed 
alike to his ancestors and himself. Beheving that the happi¬ 
ness of the dead in another world depended on their propef 
burial, and on the periodical reni^wal by their descendants of 
prayers and feasts and oflerings for the repose of -their* souls, 
it was incumbent upon him above all tilings to perpetuate his 
race and his family cult.® In taking to himself a wife, he was 

belonging but also the persaca subject to him ; for a slave when enfranfliised 
was said to be “manumitted,” and the same phrase was also employed occa¬ 
sionally to express the condition of a filiusfamilias released* from the potestas, 
although “ emancipated” was the usual one. [Livy, xxxiv. 2, uses the term as 
equivalent for tvjUla. Mattus is also used by Pomponius, Dig. i. 1, fr. 2 § 1, to 
indicate the power of the kings. As to mymv.s generally and the etymological 
connection of the word with the murid or murU {mundium) of old German law, 
see Carle, Origini, pp. 196, 201 ; Gdrardin, “ La tutellc et la curatelle dans 
I’ancieu droit romain,” Nouv. Rev. Hist. 1889, p, 4 n. ; cf. also imfra^ p. 60.] 

* See Fustel do Coulanges, La ciU antique, pp. 41-54. •, 

“placra piivata x^^tp^tua manento Deorum manium jtua sancta sunt<^ 
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about to separate her from her father’s house and make her a 
partner of his family mysteries. With the patrician at least 
this was to be done oply with diving approval, ascertaiaed by 
auspicia. His choice was limited to a woman with whom he 
bad cfntvhiwm or right of intermarriage.^ This was 

a matter of state arrangement ;»and in the regal period Homan 
citizens could have it outside their own bounds only with 
members of states wiflii which they were in alliance, and with 
which they were connected by the bond of common religious 
observances. A patrician citizen, therefcw’e, if his marriage was 
to be reckoned lawful {justae nuptiae), had to wed either a 
fellow-patrician or a woman who was a member of an allied 
community, in either case it was essential that she should 
not be one of his sobrinal circle, i.e. of kin to him within the 
seventh degree; second cousins, therefore, being related in 
the sixth degree according to Roman computation, could not^ 
intermarry.® 

The ceremony itself was a religious one, conducted by 
high priests of the state, in presence of ten witnesses, reprfc^^" 
sentatives probably of the ten curies of the bridegroom’s tril^l 
and known as cmifarreatio; ® for it may be affirmed with i’.l.l 

Sos ( = suoa) leto datos divos habento” (Cic. in bis draft of a code De Leg. ii. 9, 
22). “Animas placare pateraas ” i,Ov, Fast. ii. .533). See also Cic. De Leg. 
ii. 22, § f>5 ; Ang. De Civ. Dei, viii. cap. 26. 

^ It was the want of conubium between the early settlement of Romulus and 
lAie neighbouring cities and villages that, according to the story (Liv. i. 9), 
caused the abduction of the Sabine mai lens. Kouuiliis is said to have sued for 
it in the first instance ; but his overt;ures were rejmlsed with the advice to open 
an asylum for tvomen as well as men, as his only chance of finding equal mates 
for his followers ; and it was only then that they resorted to their rough mode 
of wooing and wedding. [Cf. Gaddi, Traduzione di Muirhead, p. 26, n. 48.] 

According to the old phraseology there could be no intermarriage wsithiu 
the ci«cle of the jus oseuli. On this old institut|j^n, “the right of kiss,” see 
Elenze,^as Familienrecht der Cogtiaien und Affi.iien nach rim,, u. verwdndtcn 
iieclden (Berlin, 1868), p. 16 sq. [This jus oseuli must not be confounded with 
osculuyn ivtervenuns. See Gaddi, op. cit. p. 26, n. 49.] 

® In time this was relaxed, and eventually marriage permitted even between 
first cousins, Just. Lnst. i. 10, 4. [Marriage of first cousins, competent in 
Cicero’s age, was for a time under the empire forbidden, and again expressly 
sanctioned by the emperors Arcadius and Honorlus (Cod. v. 4, 19).] \ 

* Gai. i. 112. See Rossbach, Die romiache Ehe (Stuttgart, 1853), p.;95 sq. ; 
Karlowa, Die Forman d. rim. Ehe u. Maims (Bonn, 1868), p. 6 sq. '[Rein’s 
Excursus in 2nd vol. of Becker’s Odllus. Jhering supposes that ^ le ten 
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but absolute certainty that it was not until after the Canuleian 
law (309 u.c.) had legalised intermarriage with a plebeian, that 
a patrician condescended| to any less a^red form of completing 
the bond of marriage.^® Its effect was to dissociate the wife 
entirely from her father’s house ancf to jnake her a member of 
her husband’s; for confarreate marriage involved what was 
called in ma/num conventio, the passage of the wife into her 
husband’s “ hand ” or power (but this Always on the assump¬ 
tion that her husband was himself ^pcderfamilias; if he was 
not, then, though nominally in his hand, she was really subject 
like himself to his family head). Any property she had of 
her ow^n—which was a possible state of matters only if she 
had been independent before marriage—passed to him as a 
matter of course; if she had none, her 'paterfamilias provided 
her a dowry idos)y which shared the same fate. Whatever she 
[acquired by her industry or otherwise while the marriage lasted 
(ilso as a matter of course fell to her husband. In fact, so far 
s her pecuniary interests were concerned, she was in much 
le same position as her children; and on her husband’s death 
Drding to Gains) she had a share with them in his inherit- 

I 'nce, as if she had been one of his daughters. In other 
aspects manvs conferred more limited rights than pairia 
otestas; for Bomulus is said to have ordained that if a man 
put away his wife except for adultery or ope of two or three 
other very grave offences, he forfeited his estate half to her 
and half to Ceres; while if he sold her he was to be giv^n 
over to the infernal gods.^^ , 

The patria potestas was the name given t^ thd power 

nesses originally represented tlie ten gentcs of the wife’s cwria, and that they 
present to legalise the marriage by attesting that the woman was not marry- 
lutside her curia without sanction, Vorgesch. d. Indocurop. p. 407.]# 

[Cuq, Inst. Jurid. p. 216 sg. suggests a novel theory of oonfarreation—viz. 
thaSit originally applied only to exogamous marriages {^cnMs enuptio).'} 

^One wonders how in such a case children were provided for. [See Gaddi, 
uirhead, p. 28 n.] 

lut. Rom. 22 (Bruns, p. 6). On the subject of the early low of divorce, 
Wdchter, Ueher JShescheidtmgeu bet den R&mem (Stuttgart, 1822), p. 1 
lemer, De divortiis apud Rmnxmos (Berolini, 1842), p. 1 eq. ; Schleainger, 
Z.f, \Q. vol. viii. (1867), p. 68 sf. [On the meaning of the law of Romulus in 
Plullrch here referred to, see Jhering, Vorgesch. d. Indoeitrgp. p. 419. As to 
\io bonorum, see infra^ p. 53.] 
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exercised by a father, or by his paterfarmlms if he was himselJ 
m potestatet over the issue of such ju&tae wuptme. The Ronfaii 
jurists boasted that it a right enjo^dvby none but a iRomaii 
citizen,^*—a statement not strictly accurate, seeing that in the 
early empire the Latin municipalities of Spain and some othei 
western provinces, though their burgesses were not^Eomau 
citizens, yet had manus and patria potestas modelled on those 
of Eome.^^ But it cefbainly was peculiar to the Eomans in 
this sense, that nowhere else, except among the Latin race 
from which they had sprung, did the paternal power attain 
such an intensity. It seems originally to have entitled a father 
or his paterfamiUcLS if he was himself in domestic sulyection, 
to decide—not*, arbitrarily, of course, but judicially—whetliei 
or not he should rear the child with which his wife had pre¬ 
sented him. But this right of his was very early restricted; 
for Eomulus has the credit of having ordained (1) that he 
should rear all his male descendants, and at least his first-born 
daughter; (2) that he should not put any child to death before 
it had reached its third year, unless it was grievously deformed, 
and then he might expose it at once, after showing it to hij 
neighbours; and (3) that if he transgressed he should forfeij 
half of his estate, and submit to other undefined penalties 
probably religious.^® But this did not affect his right to deter¬ 
mine whether or not he should admit the child whose life was 
thus secured to membership in his family (lihcri susceptio), with 
all? its i)rivileges, social and religious ; apparently it was no^ 
until the early empire that hp was deprived of his power tj 
decide Ifimself the question of his child’s legitimacy.^® ^ 

The practical omnipotence of the paterfamilias and coi*® 
dition of utter subjection to him of his children in potestqLi 
becan^ greatly modified in course of centuries; but originajSy 
the latter, though in public life on an equality with the ho^lse 
father, yet in private life, and so long as the potestas la| ed^ 

“Jus proprium civium Rornnuorum” (Gai. i. §§56, ISO ; Just. 0 

[Gaius, however, excepts the Galatians.] c 

Lex Salpenaana (temp. Dorait.), cap. 22 (Bruns, p. 131). * 

Dion. Hal. ii. 16, 26, 27 (Bruns, p. 7). [See Cuq, p. 168.] 

See Voigt, Leges Itegiac (as in § 7, note 10), p. 24 note. [As to 
ceptio {liberos sec Cuq, p, 161 ; Labb^, “Du mariage romain,” 

XUv.^Hist. 1887, pp. 9, 11.1, 
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were subordinated to him to such an extent as, according to 
tho, letter of the law, to be in his hands little better than his 
slavey They could Jhjgre nothing ^ their own,—all they 
earned was his; and though it was quite common, when they 
grew up, for him to give them pedUia, “ cattle of their, own,” 
to manage for their own bene^t, yet tlfese were only de facto 
theirs btlt de jure his. For offences committed by them out¬ 
side the family circle, for which he wa» not prepared to make 
amends, he had to surrender them to the injured party, just 
like slaves or animals that had done mischief. If his right 
to them was disputed he used the same action for its vindication 
that he employed for asserting his ownership of his field or 
his houSe: if they were stolen, he proceeded against the thief 
^by an ordinary action of theft; if for any reason he had to 
transfer them to a third party, it was by the same form of 
jcouveyance he used for the transfer of things inanimate.^’^ Nor 
pas this all; for according to the old formula recited in that 
t>rt of adoption known as adrogation, he had over them the 
3 wer of life and death, jus vitae uecisque}^ This power, as 
ready noticed, was subject to certain restrictions during the 
ancy of a child; but when he had grown up, his father, 
the exercise of the domestic jurisdiction, might visit his 
Bconduct, not only in private but in public life, with such 

aishment as he thought fit, even banishment, slavery, or 
. 20 


It might happen that a marriage was fruitless, or that m 
saw all his sons go to the grave before him, and tliat the 
krfa'railias had thus to face the prospect of the extinction of 
family and of his own descent to the tomb without pos- 
l&y to make him blessed. To obviate so dire a misfortune 
Iternatives were open to him,—either to give him^lf in 
adl ion and pass iffto another family, or to adopt sqpae pne 




man 

apfiBn 


'hese are just illustrations of the effects of manits in its wider meaning.] 
Gell. V. IS, 9. [Cuq, p. 155 n., points out that the texts use the 
ipoteatas (not^tw) vita.e neeisqv^e, with reference to early law.] 

||the Roman, not the English, sense of the word. 

law attributed to Numa forbade a man to sell a sou he had permitted to 
bion. Hal. ii. 20, Bruns, p. 9). [Paul, in Dig. xxviii. 2, fr. 11, expressly 
be existence aipoUstas occidetidi in the early law. See also CollaJhiOy iv. 
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as a son, Tvho should perpetuate his own. The latter was the 
course usually followed.*^ If it was a patt^famUicus that,., he 
adopted, the process was called adr^e^ion (adrogatio) if it 
was a filmBfamilias, it was simply \doptio. The latter, un¬ 
known probably in the eftrlier regal period, was a somewhat 
complicated conveyance of a sgn by his natural parent to his 
adopter, the purpose of course being expressed; its effect was 
simply to transfer the %hild from the one family to the other.®^ 
But the former was much more serious; for it involved the 


extinction of one family that another might be perpetuated. 
It was therefore an affair of state. It had to be approved 
by the pontiffs, who probably had to satisfy themselves that 
there were brothers enough of the adrogatee to attend to the 
interests of the ancestors whose cult he was renouncing; and 
on their favourable report it had to be sanctioned by the votej 
of a comitia of the curies, as it involved the possible depriva^ 
tion of his gens of their right of succession to him.®'^ If it Wi 
sanctioned, then the adrogatus, from being himself the head 
a house, sank to the position of a filiusfamilids in the house oj 
his adoptive parent; if he had had wife or children subject 
him, they passed with him into his new family; and so di 
everything that belonged to him and that was capable of tran^ 
mission from one person to another. The adopting parei 
acquired potestas and power of life and death over the adoptej 
child exactly as if*he were the issue of his body; while tl 
latter enjoyed in his new family the same rights exactly thj^ 
he would have had if he had been born in it. 

Tht mai^ and the patrla potestas represent the master^ 1 
aspects of the patrician’s domestic establishment. Its conju^o,! 

[As to adoption in other early codes and the alternative custom of leviAte, 
see au^orities cited in Bouroart (trad. Muirhead), p. 38 n. ; also Viollet, Ig^cis 
de Pht^ire dv> droii fran^ais, p. 401 (2nd ed. p. sq. ; Gortyn Tables, 
rifis uncertain whether it was known prior to the XII Tables, but^ 
is no improbability in the view that it did exist in some form. See Sohi 
(Eng. transL), p. 887 ; Mommsen, SR. iii. p. 37 ; infra, p. 48.] 

A. paterfamilias who had no person subject to lam constituted a *' ^jnily 
in his own person. [As to adrogation, see Cuq, p. 235.] 

[It involved also prejudice to creditors through capitis demimUio, Tfc final 
stage in the adrogation was the detestatio sacromm, by which the adngatee 
renounced the cult^of bis gens. On this d. s. see Becker*Marquardt, Hal^bu<di 
d. r. A. iv. 239, 240.] 
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and parental ones, however, though not so prominent in the 
pag^s of the jurists, are not to be lost sight of. The Bomau 
family^in the early history of the law was governed quite as 
much by /os as jus. It wls an association hallowed by religion, 
and held together not by might merely but by conjugal |iffec- 
tion, parental piety, and filial reverend.*® The purpose of 
marriage Vas to rear sons who might perpetuate the house and 
the family sacra. In entering into the# relationship the wife 
renounced her rights and privileges as a member of her father^s 
house j but it was that she might enter into a lifelong partner¬ 
ship with her husband, and be associated with him in all his 
family interests sacred and civil.*® The husband was priest in 
the family; but wife and children alike assisted .in its prayers, 
|nd took part in the sacrifices to its lares and penates. As the 
||reek called his wife the house-mistress, tiairoiva, so did the 
Dman speak of his as Toaierfamilias, the house-mother.*’^ She 


“Matrem et patrom . . . vonerari oportet” (Ulp. in Dig. xxxvii. 15, fr. 
2). “ Patria i)ote8tas in pietate debet, non in atrocitate conaistere ” (Hadr. 

1 . xlviii. 9, fr. 6). Cicero {Cato Muj. 11, 37), speaking of App. Claudius 
., thus depicts the ancient household r6gime: “Quattuor robustos hlios, 
ue filias, tantain domum, tantas clientelas Appius regebat et caccus et aenex. 
Tenebat non modo auctoritateni, sed etiam imperiuni in suos ; metuebant 
verebantur liberi, carum omnes habebant; vigebat in ilia domo mos patriua 
siplina.” Denis, in his Histoire des i^idcs morales daTis Vaniiqxdti (vol. ii. 


p,^K2), says : “ Instead of that terrible power (the i>cd't'ia potestas) of which the 
h^^mans of Roman law speak so much, we read rather in the writers of the early 
ei^Be of nothing but the sacred duties of father and mother. ... I might cite 
frc^HDuintilian, and Pliny, and Tacitus, and Juvenal the most beautiful passage^ 
oii^Rnecessity and importance of education in the family, the inconvenience and 
of confiding children to slaves, the yispect due to the innocence of their 
iiif^Hv and youth, the tenderness that ought to be displayed tow^ds th^m, and 
u’l^llforbids the use of the rod in training them as if they were mere animals." 


ion. Hal. (ii. 25) says that so it was cxpre.ssly declared by Romulus. The 
old^B|i stdl survived in the imperial jurisprudence, when technically, in con- 
sequ^Hw'Of the disuse of in tnanum convention husband and wife were no ^nger 
memBRof the same family; as, for instance, in the woi^ds of the emperor 
Gord^H|^o<^> ix. 32, 4), *'uxor quae socia rci huniauae atque'^ivinae 

Modest, in Dig, xxiii. 2, fr. 1. * 

‘'atnilias is used in the texts in two distinct senses, (1) a woman sv.i 


juris, subject to any family head, and (2) a wife in manu niarUi. [See 

OelliusBfc* ™ mariti maiiu mancipioquo." According to Paul Diac. mater- 

law meant wife of a paterfamilias. The term was also in 
later * woman of good character, whether married or not, e.g. 

Dig. l.H^p^'* § 1 j xxiii. 2, fr. 41, § 1. Cf. Labbe, “Du jnariage romain," 

1887, p. 14 sq. It had also other meanings.] 
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have not been mentioned were its slaves. In the regal pericwl 
they were socially more intimately related to the faniil^r than 
in later centuries; few in number, sitting at. table with their 

A |H, ^ ■f 

masters, and treated with a consideration due to them as 
rea^nable human beings, rather than as the mere chattels 
that they were in Contemplation of law. The existence of 
slavery and its enormous expansion in the latter half of the 
republic not only tci^d on the social and political institutions 
of Eome, but exercised a very considerable •influence on the 
complexion of many branches of the private law. But this 
can be better indicated in dealing with later periods than that 
of the kings. 

The preceding observations on the early organisation of ' 
the family refer for the most part to the state of matter/ 
amongst the patricians. In the debates that took place ab(/1 
the proposal of C. Canuleius to repeal the declaration in 
XII Tables that intermarriage between the orders was 
lawful, it was urged by patrician orators, in language^ 
supremest contempt, that the plebeians in practice sw 

nothing of marriage; that their unions amongst thems^ 
were promiscuous,—no better than those of the beasts o§ 
field, and could not possibly be creative of any of the 
that resulted from jvMae nuptiac,^ The picture was I ver- 
drawn and over-coloured by the .prejudice of castefor, 
although the pl^eians were strangers to the religious mai iage 
confarreatioTie^ and it could not have been until aftei the 
Servian reforms that they became familiar with the civil one 
eCfeoted (^errvptionef^ yet l!hey had amongst themselves al^ inces 
completed by interchange of consent, and doubtless accomf inied 
by customary social observances, which they regard i as 
marriages.®^ In the eye of law, it is true, these we.fe not 
creative either of manus or potestasy neither did th^ bring 
the wife in Jo her husband’s family. Nay, more, as a /lebeian 
was not esteemed a citizen, and could not theref/fe have 
conuhium in the sense of the right to contrac^a lawful 
marriage,®® his children were in patrician estimatij illegit- 

Liv. iv. 2. On coemption, see p. 63 [and Apjiendix 'ote B], 

^ [See infra, p. Ill n. as to marriage by usus.] 

^ “Uxoris jure ducendae facultas ” (Ulp, v, 3] 
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imate,—^not so much his as their mother’s.*^ In this may be 
discc^ered the origin of matrimonium as distinguished from 
justae ^ 2 iptiae,---^liajice with a woman in order to make her 
a mother of children,^ Su^ that did ndt*make her—still .from 
the patrician’s point of view—“ a partner in all the affaijs of 
the household, human and divine.” Being of different races, 
and the traditions of some of them, for instance the Etruscan, 
tinctured more or less with gynmocratic itotions,** the domestic 
customs and institutions of the plebeians may well have 
varied; but the majority being of Latin origin, it is reasonable 
to assume that de facto they regarded their children as in 
patria poteatate,*^ and asserted in respect of it the same powers 
as their patrician superiors. They were at a disadvantage as 
ompared with the latter, however, in having no gentes to 
,nd by them in emergencies, to avenge their quarrels and 
dr deaths, and to act as guardians of their widows and 
>hans. To compensate for this they seem to have set more 
than did the patricians upon the circle of their relatives 
blood and marriage (cognati et adfiTies), It is remarkable 
, notwithstanding the pre - eminence given to agnates by 
XII Tables in matters of tutory and succession (§§ 28, 
the law reserved to the cognates as distinguished from 
th agnates certain rights and duties that in patrician Home 
mu have belonged to «the gens; for example, the duty of 

act| as assessors in the concilium domestHtum, the duty of 

pro! cuting the murderer—originally of avenging the death— < 
of I iiisman, and the right of appeal against a capital sen- 
ten pronounced upon the latter.^*This can only have •been 

i. 67; Ulp. V. 8. 
ihurorurn gtuxereTidorum cama.'\ 

•** is accounts also for the grammatically untenable ex]>lanation of jxUw^ii 
in Liv.l :. 8, 10, “Qui patrftn ciere possunt” : i.e. patricians were father’s 
sous, w] ie plebeians, before they were admitted to citizenshijj and conuHum, 
were on ' skoned mother’s sons. 

lii fen. Das Mutterrecht, Stuttgart, 1861, p. 92. 

^ recognition of manus may not have been so gonoral. While the 
XII 1 declared that it should be the legal result of a year’s matrimonial 
oohabitatii , they reserved power to a wife and her family to prevent it; which 
would ha: iy have been the case had not some at least of the plebeians bad a 
preference ir marriage without it. ^ 

** See lenze (as in note 1), pp. 43, 46, and j/nssim. [The meeting of a 
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because in olden times, when agnation was unknown as dis¬ 
tinct from the gms, it was plebeian practice to entrust ^those 
rights and duties to the sobrinal circle of cognates.'^ / 

•Section 10.—IJisteibution of Land and Law of 

PRePERTY ^ 

The distribution bf land amongst ttie early Homans is one 
of the puzzling problems of their history. The Servian con¬ 
stitution classified the citizens and determined their privileges, 
duties, and burdens according to the extent of their freeholds; 
and yet we know very little with certainty of the way in 
which these were acquired. * 

The story goes that Homulus divided the little territo; 
of his original settlement into three parts, not necessarily jf 
equal dimensions, one of which was intended for the m 
tenance of the state and its institutions, civil and religi 
the second {agcr publicus) for the use of the citizens 
profit of the state, and the third (ager privatus) fpr subdiviH^n 
among his followers.® Varro and Pliny ^ relate that to 

council of cognates, distinct from the gens or agnati, at this early 
questionable. It is more likely that the domestic council was one of agna 
first and that in time cognati and aj/hies were admitted to it. See Bivier, 
du droit de famille romain, p. 22. Jhering, Gtist, ii. p. 213 and Cuq, p '212, 
support the view taken in the text. Cf. Esmein, Milanges, pp. 76, 77. Pri )';ian, 
vi. p. 710 (p. 254 Hertz), quoting Cato, Origin, iv. IJo. 5, says ; ‘ Si quia Aem- 
^ brum ruj)it, aut os fregit, taliuue proximus cognatus ulciscitur.” This (XAinot 
have been a law of the XII Tables, as some writene have held, the plualty 
iroi>osed Jjy the XII Tables for fracium being pecuniary. * H. JordM (ed. 
Cato, 1*860) thinks that it refers to Punic Law (see Prolegom. of Jordanrp. 4), 
but it may, as Mommsen suggests, refer to a rule of Roman law, oldci. thai 
the Decemviral code. Relics of the coTUdhum propinquorum may still b«'.'raced 
in Fi'anco and some other continental' countries in the family council {i.AseillA 
de^mille), which is called together where mattei's of serious importance iftfecting 
a family have to be considered.] See Appendix, now A. 

^IGiraud, Jiec?ierches sur le droit do propriiti chez les KomainSf An, 1888 
(only first vol. published); Mace, Hiatoirt de la proprUU, du domain^ublic, ct 
des lois agraires chez les Bomains, Paris, 1851-; Hildebrand, De an^uissimai 
agri Romani distributionis fide, Jena, 1862 ; Voigt, *‘Ueber die hvn^jugera d. 
altesten rbm. Agrarverfassung,” in the Rhein. Mus. f, Phil. vol. a^v. (1869), 
p. 52 sg., the opinioiu in which are somewhat modified in his XllVe^^dn, vol. 
i. § 102 ; Karlowa, Rom. RG. vol, i. § 15. [Padell.-Cogliolo, ch. xviiil^ppeudix ; 
Cuq, Inst. Jurid. p. 74 sg.] * [Dion. ii. 7.] 

* VaiTo, De R. R.\. 10, 2 (Bruns, p. 309); Plin. H. N. xviiL 2, 
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of these he assigned a homestead (heredvwm) of two jngers, 
equal^ about an acre and a quarter, to be held to him and 
his hrats iguae heredem mguerentur)\/>V]mj adding that to 
none of them did the king give more. The credibility of 
this statement is disputed on two groumis,—that so smdU a 
plot was ptterly inadequate to supply the wants of a family, 
and that there is evidence elsewhere that the practice was to 
assign lands, not to an individual or a family, but to a 
But it is not to be lost sight of that this distribution is spoken 
of as made in the very first days of Eome, amongst a handful 
of adventurers, the nuclei of future gentes, but as yet without 
family tiq^; whose occupations as herdsmen were carried on 
upon the open hills, and for whom an acre and a quarter 
tiiforded‘ample space for a dwelling for themselves, shelter for 
their herds, and tillage ground for their personal requirements.® 

• It is not necessary, however, to assume, nor do Pliny’s 
words imply, that this first distribution was a final one. The 
Sabines and others who from time to time threw in their lot 
with the new settlement, recognised rights of property either 
in the gms or the family,—^it was from the former, we are 
told that came the worship of Terminus and the idea of the 
sacftdness of the landmark; and most of them when they 
foriped their union with the followers of Eomulus must have 
hacj their own lands and ftossessions, whigh had possibly 
desi mded to them through many generations. It would be 
unr^sonable to suppose that, joining Eome, as some of them 
did, ms equals rather than conquered, they would be content 
to ®ign their hereditary possessions for so inconsiderable a 
subi mute. The majority of the Servian local tribes bore the 
namK\ of well-known patrician gente$; whence it may be 
inferred that the famiU^ of the various clans did not dispeiSe, 

* Seo Mommsen, Hist. vol. i. p. 194 sq. [Cf. Itdin. Siaatsrecht, iii. p. 2^s;.] 

® [A which seems to bo much favoured by the latest writdts on the subject 

is that (adopting Yarro’s statement) the heredia should be regarded as gaixlon 
grounds with dwelling-house, situated within the bounds of the city, while lands 
outside th^f. city {ager) belonged to the gentes or the State. The heredia were 
not strictlj[ individual but family property, aud as such practically inalienable. 
See Cuq, J^. Jurid. p. 80 aq. and p. 246; cf. Girard, p. 253 sq. This view is 
certainly supported by the results of recent inquiries in comparative law. See 
Lavq^eye, pr<^prUU et scs formes primUives; Kovalewsky, TahUav, des origiMS 
de la famine et de la proprUti, 1890, p. 52 sq.; infra, n. 9.} , 
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but continued settled alongside each other, either in their 
original localities or on estates newly s^ssigned to ^hem. 
This view is confirmei^ by the fa^ mentioned by Li'v, that 
when Appius Claudius and his followers came to Borne they 
were drafted as a bqjiy to a district north of the Auio, which 
was afterwards known as \iiQttrihus Claudia. 

It is highly p^bable that, as the surviving Komulian 
families developed mto gentes^ they also acquired gentile 
settlements proportioned to their numerical strength and 
expectations. In their subdivision the practice may not 
have been uniform; but apparently there was a reserve 
retained in the hands of the ge/ts as a corporation as long 
as possible,® from which allotments were made from time to 
time to new constituent families as they arose, and which 
were held by them in independent ownership under the old 
name of heredia. As agriculture gained ground these must 
have been of greater extent than those originally granted 
by Eomulus. Seven jugers, about acres, seem to have 
been the normal extent of royal grants to plebeians,^ and a 
patrician's freehold is not likely to have been less; probably 
in the ordinary case it was larger, seeing the minimum 
qualification for the third Servian class was ten jugers,fcmd 
for the first twenty.® To enable him to make grants dJnng 
pleasure to his clients he must have held more than s«/en. 
But he did not necessarily hold all his lands by gratufjous 
assignation either from the state or from his gens; purjhase 
from the former was by,no means uncommon; afid ittmay 
have* been on his purchased lands, outside his he'ihium, 
proper, that his clients were usuaEy employed. Tho» de¬ 
pendents were also employed in large numbers upon^those 

^ [Le. retained by the gentiles collectively.] , 

*»[riin. H. N. xviii. 3, 18 ; see infra, n. 9.] 

® At the sariie time the writers of the empire frequently refer to the early 
Tieredium of seven jugers, as having been amply sufficient for its frugal owner, 
content to till it himself with the aid of his sons. The case of Cincinnatus in 
the year 293 ir.o. is often mentioned: having a freehold of just that extent, he 
had to sell three jugers to meet engagements for which he believed himself in 
honour responsible, and yet found the remaining four ample to enable him to 
maintain himself with all the dignity of a man who had been consul and became 
dictator. [Seif Livy, iii. 13, 26 ; Val. Max. iv. 4, 7. On the qualification for 
the Servian classes, see Mommsen, SR. iii. 2S1 ; Cuq, Inst. Jurid. p. 97 sy.J 
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parts of the a^ger pvhlicus which were occupied hy the 

^ patri^^ns under the name of poss^sion^. It was these, and 
not tlmir herediay that wer# the great ^urce of wealth to the 
patricians in the early republic, and that formed such a 
fertile cause of contention between the orders. But as their 
monopolisation by the former did not begin to manifest itself 
ostentatiously or to be felt as a grievance during the period 
of the kings, further reference to it may be reserved for a 
subsequent section (§ 19). 

’ The accounts of the early distributions of land amongst 
the plebeians are even more uncertain than those we have 
of its distribution amongst the patricians. They had un¬ 
doubtedly become freeholders in large numbers before the 
Servian reforms. But they probably attained that position 
only by gradual stages. There are indications that their 
earliest grants from the kings were only during pleasure; 
but latterly, as they increased in numbers and importance, 
they obtained concessions of heredia^ varying in extent from 
two to seven jugers. That those who had the means also 
frequently acquired land by purchase from the state may be 
taken for granted. In fact, there is good reason to believe 
that by the time of Servius the plebeians were as free to 
hold land in private property as the patricians, although the 
stajijes by which they reached equality in^ this respect are 
uncertain and difficult to follow.® 

'I'he language of Varro in reference to the heredm —two* 
jugers which should follow the heii; {quae heredem sequerentwr) 
—it sometimes interpreted as implying that those or them 
at least which were acquired by gratuitous grant from the 
state were declared inalienable.^® Such an interpretation is 

^ [This may be true, but ane must note that the notion of freehold in lAd is 
alien to this early period, if one is to accept the conclusions of inquiress into 
primitive law. It is a question if private property in it was recognised save in 
possession—what the Germans call Besitzeigenthum. See Bourcart (trad. Mair> 
head), p. 680, and authorities there cited ; Cuq, op. cU. p. 95 

Schwegler (vol, ii. p. 444 aq.) and Budorff (Gh^matiache InatitutioneTif 
Berlin, 1652, p. 808) are of this opinion, and base it to some extent on the 
consideration that until the time of Servius there was no process by which 
lands could be alienated. But this is assumed. There may possibly have 
been something akin to the resignatio in /avorem of the feudal law—resigna¬ 
tion of them into tlie hands of the king for regrant to •an alienee. There may 
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not inadmissible; for the Sempronian law of 621 expressly 
declared inalienable the allotments of thirty jugers w^h it 
authorised.^^ It is v^jy likely th|^t ^ale of them was never 
contemplated; they were assigned to families rather than 
indiwiduals; and it|haif been observed already (p. 32) that a 
man was not allowed to aliei^ate recklessly the estate that had 
come to him from his ancestors and ought to descend to his 
children. At the salne time the interpretation seems somewhat 
strained. A grant to the original grantee an^ his heirs is all 
that the words fairly cover, in contradistinction to a more 
limited grant during pleasure or for life. It was a grant in 
absolute ownership,—what came to be called dominium eoo 
jure Quiritium. The epithet was not applied from the first; 
for dominium was not a word in early use, the owner being 
originally spoken of as herus^^ and his right as manus}^ The 
qualification ex jure Quiritium was derived from the words of 
style employed in an action for vindication of a right of 
property; the condition of the vindicant’s obtaining the 
protection of the state through its ordinary tribunals being 
that he held on a title which the state, i.e. the Quirites, 
regarded as sufficient. 

It is sometimes said that the law of the regal period 
anterior to the reign of Servius Tullius knew no property in 
movables.^* The proposition is startling. How could it be 
that men who tield separate property in land should be 
indifferent to the distinction between mine and thine in other 

things ! It is inconceivable that a man's slaves and cattle 

% 

even have been already in practice the surrender in court {in jure cessio)^ which, 
we are told, was confirmed by the XII Tables, and which is explained on p. 137. 
[For criticism of RudorflTs view, see Jhoring, Vorredc to zioeiter Theil, ztceiie 
Ahth. of his Geist d. r. H. (vol. ii.); cf. supra, p. 37 n.] 

The restriction, however, was found unwork^le, and had to be removed. 
“rThe word is common in riautus as a form of address by a slave to bis 
master, and occurs in the Aquilian law of 467 u.c. {Dig. ix. 2, fr. 11, § 6) in 
the sense of owner {donvinus). Paul. Diac. v. Heres (Bruns, p. 269), and 
Justinian {Inst. ii. 19, 7) declare that with the ancients heres had the same 
meaning. Corssen {Beitrdge, p. 40) connects them with the Sanscrit har, to take. 

“ As evidenced by the manu/ni conserere (p. 180) of the actio sacrame^Ui in 
rem, and other considerations referred to in § 13. 

[See Mommsen in his Rom. Staatsrecht, Ist ed. ii. 863, n. 5 (2nd ed. 
p. 377); Oiiq, pa 92 ; cf. Girard, p. 243.1 

** [But see supra, p..87, n. 5 and p. 39, n. 9.] 
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and sheep, his plough and other instruments of husbandry 
or trs^e, the crops he raised from his farm and the wares he 
manu^tured by his industry, were n^ regarded by him as 
just as much his, de facto at least, as the lands he tilled or the 
house he occupied. The proposition iai maintained on« the 
strength of a dictum of Gaius’a* in which, referring to the 
distinction that arose in the later republip between quiritarian 
ownership and the inferior tenure which he designates as in 
honis haihcre}^ he says that formerly {plim) matters were 
different,—that a man was either owner ex jure Quiritiura or 
was not owner at aU.^^ But from the standpoint of Gains his' 
olim refers only to the state of the law immediately before this 
bonitarian tenure of ree rmncvpi (§ 13)—for it was to them 
only that it applied—was introduced; and does not exclude 
the possibility that at a still earlier period the law recognised 
a distinction between natural and legal or civil ownership.^® 
The fact that the praetors and the jurists of the early empire 
strove successfully to mitigate the rigour of the pureytts civile 
by leavening it with principles of natural law, is apt to 
induce the belief that this element was altogether novel. Yet 
Justinian warns us to the contrary. “ Natural law,” he 
says, is clearly the older, for it began with the human race; 
whereas civil laws commenced only when states began to be 
founded, magistracies to be created, and laws po be written.^® 

It is quite conceivable that the law might refuse a real 

“ The rule of the Jtis civile was that what were called res mancipi could be 
transferred in full or quiritarian ownership <?n]y by mancipation or suj'reuder 
in court (p. 62). The result was that a transfer by simple delivery left the 
legal title in the transferrer ; so that the transferee was unable to maintain a 
real action for vindication of his right until he had cured his defective title 
by prescriptive possession upon it. This was amended by a praetorian edict, 
which, on certain conditions,* allowed him an action even before the presA-ip- 
tive period had expired (§ 62). The transferrer was not thereby divested of 
his quiritarian title; but, by concession to the transferree •of an action in 
rem, the latter was also recognised as owner on an inferior title, which got 
the name of in bo7iis habere (Gai. ii. 40). Hence the epithet of Sea-irbrjfs 
PovtrApiot which Theophilus applies to the equitable owner. 

" Gai. ii. 40. 

"Eart KoX ivvofxos decvorela (Theoph. i. 6, 4). 

Just. Inst, in 1, § 11. [Justinian, however, can hardly be regarded as an 
authority on a question of ancient law. See comments on this tetet by Cuq, Inst. 
Jurid. pp. 76-78.] 



42 


THE BEOAL PEBIOD 


PART X 




action for determining a question of legal right over a thing 
to a man who was unable to found on a title that co^erred ^ 
quiritarian ownership, ^nd yet hay» no hesitation in protecting 
his possession of it when disturbed, or allowing him a remedy 
when he was deprivfd of it by theft or violence; indeed, such 
a state of matters is not only* conceivable but manifest beyond 
possibility of disputq. There can be little doubt that it was 
so down to the time of the introduction of the bonitarian 
tenure,—that just as the possession of an occupant of the ager 
publims, who notoriously was not a quiritarian owner, was 
protected by an interdict, so was that of the purchaser of a 
few acres of ager privatus who had been content to take 
conveyance by simple delivery, at least against any one but 
the quiritarian vendor; and that if a movable res ma/mip% 
acquired by purchase without mancipation or surrender in 
court, was stolen from the purchaser, the latter would have his 
penal action against the thief. It comes, therefore, to be very 
much a question of words. If by ownership or dominium be 
meant quiritarian ownership, such as was sufficient for a real 
action in a court of law, then it may be admitted that, down 
to the time of Servius, with exception perhaps of captured 
slaves and cattle, there was no property in movables; but if 
no more be meant than a right in a man to alienate by 
tradition what h^ held as his own, and to protect himself, or 
have protection from the authorities, against any attempt to 
’ deprive him of it by theft or violence, then the existence of an 
ownership of movables—a ..natural ownership—cannot well be 
deniecl Theft was theft, even though the stolen article had 
been acquired only by natural means,—by barter in the 
market, by the industry of the maker, or as the product of 
something already belonging to its holder. 


*Sectiots 11.—Order oe SuccEsaioiii 

tbat were “ to follow the heir ” indicates clearly that from 

“ By the reforms of Servius Tullius certain movables came to be classed 
along M'ith landb and houses as res rriancipi, and thus became objects of quiritarian 
fright. [See mpra, p, &7, u. .5.] 
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earliest times the Bomans recognised inheritance and an order 
of 8i:i(jC6asion. Imposing, aa they did, on a mau^s descendants 
the duty of perpetuating #he family ^d its sacra, it would 
have been strange if those descendants had been deprived of 
their estate. C • 

The difference of the family grganisation of patricians and 
plebeians necessarily involved a divergence to some Extent 
in their rules of succession. Amongst the former th« order 
was this,—that on the death of a paterfamilias his patmmony 
devolved upon those of his children in potestaie who bj that 
event became mi juris, his widow taking an equal ^hare 
with them, and no distinction being made between movables 
and immovables, personalty and realty; and that, failing 
widow and children, it went to his gens} The notion that 
between the descendants and the gens came an intermediate 
class under the name of agnates does not seem well founded 
as regards the regal jicriod; ® they were introduced by the 
XII Tables to meet the case of the plebeians, who, having no 
gentes, were without legal heirs in default of children (p. 164).* 
In India, as it was sons alone that could perpetuate a 
family, daughters ha 1 no right of succession. And so was it 
also in Athens,—in presence of a son daughters were excluded. 
There are some historical jurists who maintain that so it must 
have been in patrician Kome.^ The texts, ^owever, afford no 

^ Although the words of the XII Tables were ‘‘gentiles familiam habento ” 
Ulpian, in CollctX. xvi. 4, 2), yet Cicero’s reference to the cause c^ihre between 
the Claudii and Claudii Marcelli {De Orat. i. 39, 176) seems to indicate that 
the gens took as a corporation. But opinions differ ; and Gottlinji {Einn. 
Staatsverfassung, p. 71 sq.) may be right in thinking practice varied. 

^ The supposed mention of agnates in a law attributed to Numa rests simply 
on a conjecture of Ph. E. Huschke’s, in 1. G. Huschke's Analecta Htteraria (Leipsic, 
1826), p. 876. The law is preserved in narrative by Servius in Virg. Bucol. iv. 
43, which runs thus: “In iNumae legibus cautum est, ut si quis imprffdens 
occidisset hominem, pro capite occisi ot natis ejus in cautione (Scalig. concione) 
offerret arietem.” Huschke’s substitution of agncutis for et naiim\& all hut univer¬ 
sally adopted; but, even were it necessary, need mean nothing more than the 
deceased’s children in potestate or his gens. l^See Karlowa, Edm. E&. ii. p. 881.} 

® It is quite true, nevertheless, that from the first the order of succession 
was agnatic ; for it was those only of a man’s children who were agnate as well 
as cognate that had any claim to his inheritance; and the gens was, theoretically 
at least, just a body of agnates. [See § 82, n. 22, p, 164 infra.'\ 

* Genz (p. 11) holds this opinion very decidedly. M. Fustel de Coulanges 
* (p. 80 sq.) is of opinion that, if not expressly, yet practically, women were 
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support to this theory.® Justinian more than once refers to the 
perfect equality of the sexes in this matter in the ancie^ law. 
But it was nominal nether than usah A daughter who had 
passed into the hand of a husband during her father’s lifetime 
of course could have^-no share in her father’s inheritance, for 
she had ceased to be a member of his family. One who was 
in po^^aie at 'his ^eath, and thereby became mi juris^ did 
becou^ his heir, unless he had prevented spch a result by 
testamentary arrangements; but even then the risk of prejudice 
to thp gens was in their own hands to prevent Tor she could 
not ifiarry, and so carry her fortune into another family without 
their consent; neither could she without their consent alienate 
any of the more valuable items of it; ® nor, even with their 
coTisent, could she make a testament disposing of it in prospect 
of death.^ Her inheritance, therefore, was hers in name only; 
in reality it was in the hands of her guardians. 

' excluded. [See generally aa to the succession of females in primitive systems of 
law, VioUet, Histoire du droit dvil fran^is, Paris, 1886, p. 707 ; Kovalewsky, 
Coviv/me contemporaine et loi andenne, 1893, p. 217 sy.] 

The Voconian law of 685 avowedly introduced something new in prohibit¬ 
ing a man of fortune instituting a woman, even his only daughter, as his 
testamentary heir ; but it did not touch the law of intestacy. [The application 
of this law to daughters has been disputed, e.g. by Savigny, Verm. Schr. i. 438 ; 
but it seems well established. See Girard, p. 798.] 

® [I.t. her res Truincipi. See infra, p. 139, n. 68.] 

Cic. Top. ir, 18> The primary reason of this disability may have been 
that a woman had no admission to the curies, and so could not make a testament 

• in the only way known in the regal period, however willing her tutors might 
have been to consent But in time it came to be represented as a disability 
peculia{ to women in the legal lutory of their agnates or their gens, —as a 
disability of the guardians rather than of the ward, that might be avoided by the 
substitution of fiduciary for legal tutors. It W’as, as Cicero says {Pro Mur. xii. 
27), a gross subversion of the spirit of the law while adhering strictly to its 
letter. The tutors-at-law, knowing quite well what was the object in view, 
gavi^ their authority to their ward to pass herself|,by coemption, into the hand 
(in nvrnnm) of a man she had no intention of regarding as her husband, on the 
understanding thnt he was at once to remancipate her (Gai. i. 137) to a person 
of her own selection, it might be one of the very tutors-at-law of whom she was 
getting rid. The latter was bound at once to manumit her, whereby she again 
became sui juris, and her mannmitter ipso jure became her fiduciary tutor, bound 
in honour to comifiy with all her wishes, and even to sanction her testament 
(Gai. i. 115; ii. 112). [Though the prevailing view is that a fireeborn woman 
under tutory could not make a testament even with avxioritas of her legal tutors, 
some writers controvert this. The question is discussed in Cohn, BeUrdge zur 
Bearheilung des rSm. Bechts, pp. 1-17.] 
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Daughters in potestate having been admitted to participate 
along with sons, a fortiori there was no exclusion of younger 
' sons by the first-bom. There is not a trace of the existence in 
Borne at any time of a* law of primogeniture, even to the 
extent, as in India, of entitling the elder tf some trifling sljare 
beyond that of his younger brothers. And yet we find record 
of heredia remaining in a family not for generations mere 
for centuries,—a state of matters that woifld have been 
sible had every "death of a paterfamUias involved a spi 
up of the family estate. It is conceivable that this was 
times avoided by arrangement amongst the heirs themsf 
The practice was by no means uncommon for brother^ to 
abstain frcftn dividing their patrimony, continuing to possess 
it as partners {consortes)} We have no details about it; but^it , 
is quite possible that by some understanding amongst them a f 
herediwm eventually remained in the hands of one only, who n \ 
turn transmitted it to his posterity. The practice of drafting^ 
younger members of a family to colonies may also have aided; * 
and no doubt a paierfamilias often withheld his consent to the 
marriage of younger sons, and so prevented the multiplica¬ 
tion of heirs in a later generation. But the simplest plan was 
the regulation of his succession by testament. This was had 
recourse to, not so much for instituting a stranger heir when a 
man had no issue,—according to patrician notions his duty 
then was to perpetuate his family by adopting a son,—as for 
partitioning the succession when he had more children than , 
one. There was more than one way in which in the later law 
a settlement of a particular part of the inheritance might be 
made upon a particular heir, with substitution of another on 
failure of the first; and there is no reason to suppose that a 
similar device was not resorted to when necessary in the oral 
testament of the regal pferiod. 

During the republic and afterwards it was helc^ to be witbin 


” Gell. i. 9, 12, Societas inseparabilis, tamquain illud fuit antiquum con* 
sortium, quod jure atque verbo Romano appellabatur ‘ ercto non cito.’” Sei^. 
in Aen. viii. 624, “Ercto non oito, i.e, patrimonio vel hereditate non divwa.” 
See Leist, Zur Oeach, der r&m. Societas, Jena, 1881, p. 20 sq, Festus, v. Sora^ 
[Bruns, 6th ed. ii. p. 41] says sors meant patriinonium ; hence conaortium. But 
literally it was the allotment of land—what was assigned by lot—to its original 
owner. [Cf. Ouq, pp. 86, 289, and Earlowa, R&ra. RG. ii. p, 652.] 
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the power of a •p(xJkTfamiliaa testamentarily to disinherit any or 
all of his children, in potestcUe, and so with his last breath to 
deprive them of their interest in t^e ^family estate. We have 
no evidence of this Ttlraving ever been done by the early 
patpeians. The pr^itiee seems rather to have crept in on the 
strength of the uti legassit^ sivae rei, ita JtLS esto of the XII 
T&bleM—3 JD3U shall settle in reference to bis e8ta,te (res 
— Tea^yhmtftaf’is), scf shall it be law**} words, we are told, 
wbici were interpreted with the utmost latitude, as sanction¬ 
ing |(nd confirming every provision in a testament that dealt 
eith/r with the interests of the subject members of the testator’s 
fan^y or the disposal of his i)roperty.^® But so repugnant was 
it /o the ideas entertained of the relation of a JUHusfaTnilias 
. t(jf^the family estate as one of its joint-owners, that it was 
\ every way discountenanced. Nothing short of express 
Lisherison could deprive him of his birthright (p. 162). The 
pomission by his father either to institute or disinherit him in a 
testament conceived in favour of a stranger was not legare in the 
sense of the statute; consequently it did not deprive him of 
his inheritance, but, on the contrary, rendered the will 
ineffectual (p. 162). And so impressed was Justinian with 
the undutifulness of disherison of children, that he forbade it 
except on the ground of gross misconduct specially narrated in 
the testament (p. 396). 

It is hardly Credible, therefore, that the practice could have 
found acceptance amongst the patricians of the time of the 
kings. It was foreign to early Aryan notions. A testament 
was «inknown to the Hindus. There was no such thing in 
Sparta. There was none in Athens until introduced by the 
legislation of Solon, and it could never prejudice the inheritance 
of^ a son; while, if made by a man who had none, it was sub¬ 
stantially a mortis causa deed of adoption, artificially supplying 
the* descendaj3t that nature had not seen fit to grant.^^ That 

^ Legar« in tha XII Tables did not, as in later times, bear the limited signifi¬ 
cation of bequeathing to a legatee, but embraced the whole expression of will of 
a testator. It meant legem, dicere de re sua mortis causa. Justiuian,'in Nov, 
xxii. cap. 2, renders it by vofjMBereiv. 

[See Karlowa, Rdm. RG. ii. p. 886 ; contra Girard, p. 830.] 

[On the ^Jjsenco of testamentary succession among primitive societies, see 
Do Coulanges, OiW antigue, ii. 7, 6. Beaudouin in Nouv. Rev HiU. xii. 649— 
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the Homans had testaments from very early times is probably 
the fact: those made in the comitia of the curies and in 
* presence of the army on the eve of battle bear the impress of 
antiquity.^* But the first at least—an^ the second was just a 
substitute for it on an emergency—^had*in|it nothing of the, idi 
UgcLSsit ita jus esto. For, though in the course of time the 
curies may have become merely the recipients of the oral 
declaration by the testator of his last will (p, 159), i^^rder 
that they might testify to it after his death, it is impossiM not 
to see in the comitial testament what must originally hav^een 
a legislative act, whereby the testator’s peers, for reasons wihich 
they and the presiding pontiifs thought sufficient, sanction^ in 
the particular case a departure from the ordinary rules of imc- 
cession.^® The pontift's were there to protect the interesti^f , 
religion, and the curies to protect those of the testator’s geM ( 
and it is hardly conceivable that a testament could have bel^ \ 
sanctioned by them which so far set at nought old traditionSv\ 
as to deprive a JiliusfamilicLS of his birthright, at least in favour > 
of a stranger. 

it may be assumed that, de facto at all events, the 
children in potestate of a plebeian becoming sui juris by his 
death took his succession in the same way as the children 
of a patrician; (or rather, in regard to both, acquired by that 
event the free administration of the family estate, from 
which they had been excluded during their parent’s lifetime).^^ 
But as a plebeian was not a member of a gens, there was no , 
provision for the devolution of his succession on failure of 
children. The want of them he could not supply by adroga- 

‘*Le testament est une institution purement romaine inconnue non seulement 
du droit primitif (Tacite, Germ. 20) mais encore de toutea lea lois qui ont conserve 
la physionomie germanique.*’ Consult also Kovalewsky, Coutume contemporai'^, 
p. 220 ; Pollock and Maitland.^-ETw^. of English Law, L p. lOS.] 

CalcUis comitiis and in procinctu, Gai. ii. 101. Comp. Gell. xv. 27”, 3. 
[On the tegmentum in procinclu, see Mommsen, Sli. iii. 307, n.’2.] 

Mommsen, SR. vol. ii. p. 37; Jhering, Geist, vol. i. § 11 b. [Bourcart (trad. 
Muirhead), p. 61 n. Whether an actual vote was taken in the comitia calata is a 
disputed question. See Girard, p. 780 sq. ; Karlowa, iJow. RG. ii. ]i. 861.] 

“Domestici heredes sunt, et vivo quoque parents quodammodo domini 
existimantur ” (Gai. ii. 167); “ itaque post mortem i>atris non hereditatem 
percipere videntur, sed magis liberam bouorum administrationem consequuntur 
(Paul, in Dig. xxviii. 2, fr. 11). See infra, § 32. ^ 
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tion, as for long he bad no access to the assembly of the 
curies snd it is very doubtful if adoption of a 
was known before the reforms of Servius Tullius. The same • 
cause that disqualiile^ him from* a^ogating a paterfamilias 
disqualified him for Ranking a testament calatis comitiis ; and 
even one in procinctu was impossible, since, even though 
f the time of Servius ‘plebeians may occasionally have 
in the armyf yet they were not citizens, and so had 
fie requisite capacity for making it.^^ • Until, therefore, 
velve Tables introduced the succession of agnates (p. 163), 
sian unsurvived by children in potestate was necessarily 
bss,—that is to say, heirless in law. But custom seems 
to have looked without disfavour on the appropriation of his 
h^^’dium by an outsider,—a brother or other near kinsman 
did have the earliest opportunity; and if he maintained his 
jssession of it in the character of heir for a reasonable period, 
“ixed by the XII Tables at a year,'® the law dealt with him as 
heir, and the pontiffs in time imposed upon him the duty of 
maintaining the family sacra. This was the origin, and a 
very innocent and laudable one, of the usucapio pro herede 
(p. 170), which Gains condemns as an incomprehensible and 
infamous institution, and which undoubtedly lost some of its 

[See supra, p. 6, aud infra, p. 64. The theory propounded by Niebxihr that 
the camitia curiatxt always a purely ])atrician assembly and that the plebeians 
could not take part in it is not now universally accepted. It is opposed among 
others by Mommsen, SB. iii. pp. 92-94 (whose opinion however rests on the 
assumption that the plebeians and clientrs were originally one and the same), 
and by Seeley, in his edition of Liyy, pp. 62-69. Cf. Bloch, Aes origines dn sinai 
romaifl, p. 290 sq., who takes a modified view in restricting the eligibility to 
plebeians enrolled in the urban tribes. However this be, it seems to be gener< 
ally admitted that the right to vote in the comitia curiata was restricted to 
the patricians. See also Karlow’a, Bom. BO. i. 63 sq.; Bourcart (trad. 
M^head), p. 673.] 

Gellius (as in note 9) says that there were ^alata comUia of the centuries 
as vfell as of the curies ; but that, according to the general opinion, cannot have 
been until after^he establishment of the republic. [There is no evidence that 
the comUia (calata) of the centuries was ever used for making testaments.] 

Citizenship was, and to the last continued to be, the fundamental requisite 
of testamentary capacity: see OaL ii. 147; Just. Inst. ii. 17, 6. Testa- 
men ti factio est juris public!,’’ says Papinian ; it had originally been the act of 
a citizen in his public character as a member of the comitia, and, although the 
reason probably was forgotten, the consequences remained. 
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raison d*Stre once the right of succession of agnates had been 
introduced^ 

• • 

Sectton 12.—Breach of Contract, and Private and 

Public Offences 

To Bpe&k of a law of obligations in connection wiljh the 
regal period, in the sense in which the' words were I'^Jider- 
stood in the later*jurisprudence, would be a misapplicati4n of 
language. It would be going too far to say, as is sometimes 
done, that before the time of Servius Pome had no law of 
contract; for men must have bought and sold, or at li 
bartered, from earliest times,—must have rented houses, 
labour, made loans, carried goods, and been parties to a varii 
of other transactions inevitable amongst a people engaged 
any extent in pastoral, agricultural, or trading pursuits. It i^ 
true that a patrician family with a good establishment of 
clients and slaves had within itself ample machinery for sup¬ 
plying its ordinary wants, and was thus to some extent inde¬ 
pendent of outside aid; but there were not many such families ; 
and the plebeian farmers and the artisans of the guilds were 
in no such fortunate position. There must therefore have 
been contracts and a law of contract; but the latter was very 
imperfect. In barter,—for at that time money was not in 
use,—with instant exchange and delivery of one commodity 
against another, the transaction was complete at once without 
the creation of any obligation. But in other cases, such as 
those alluded to, one of the parties at least must have tntsted 
to the good faith of the other. What was his guarantee, and 
what remedy had he for breach of engagement ? His reliance 
in the first place was on the probity of the party with whogi 
he was dealing,—on thtf latter's reverence for Tides (p. 22), 
and the dread he had of the disapprobation of •his fellows 

“ [Carle, Origini, pp. 182,183, has a theory regarding the legal position of the 
plebeians which desenres notice in this connection—viz. that while none of the 
ordmary fixed rules of the jus or fas were properly applicable to them they were 
govmied by custom— usus —alone. Long and notorious usua became the sanction 
of their rights; hence their marriages became legal ; possession was thus 
converted into property ; and on death a title was acquired hjmumcapio pro 
Aerede.] 


4 
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eliotild he prove false, and of the penalties, social, religious, 
or pecuniary, that might consequently be imposed on him by 
his gem or his guild-^ If the paify who had to rely on the* 
other’s good faith was'not satisfied with his promise, and the 
grasp of the right tfknfl that was its seal,^ he might require his 
solemn oath (JiL^iirandum)^ Cicero speaks again and again 
of t^ sanctity of an oath, and its potency in holding men to 
theip word; * and Gellius remarks on the extreme rarity of 
failvre to perform an undertaking entered'into in sight and 
hewing of a deity (deo teste).* Dionysius mentions that the 
altrr of Hercules (ara ma'mma) in the cattle-market, and which 
is/said to have existed before Home itself, was the resort of 
rise who desired to bind each other by covenaht; ® and it 
hardly be doubted that, whatever may have been the case 
a later period, in the time of the earlier kings he who 
?®torswore himself was amenable to pontifical discipline. 

If the promisee desired a more substantial security, he 
took something in pledge or pawn from the other contractor; 
and though he had no legal title to it, and so could not recover 
it by judicial process if he lost possession, yet so long as he 
retained it he had in his own hand a de facto compulsitor to 
performance. Upon performance he could be forced to return 
it or suffer a penalty; not by reason of obligation resulting 
from a contract of pledge, for the law as yet recognised none, 
but because, in retaining it after the purpose was served for 
which he had received it, he was committing theft and liable 
to its punishment. 

'*Such as debarment from gentile or guild privileges, exclusion from right of 
burial in the gentile or guild sepulchre, fines in the form of cattle and sheep, etc. 

* Some of the old writers {e.g. Liv. i. 21, § 4, xxiii. 9, 3 ; Plin, ff. iV. xi. 
45 ; Sorv. in Aen, iii. 607) say that the scat of Fides was in the right hand, and 
lhat to give it {promiUere dextram ,—is this the origin of the word ‘'promise” ?) 
ii^ making an engagement was emphatically a pledge of faith. See a variety of 
texts illustrating the significance of the practice, and testifying to the regard {laid 
to Fides before foreign infiuences and example had begun to corrupt men's 
probity and trustworthiness, in Lasaulx, Ueber d. Eid hei d. Rbmem (Wilrzburg, 
1844), p. 6 sq.; Danz, Sacrale Schulz, pp. 139, 140 ; Pemice, Laheo, vol. i. p. 
408 sq. 

» E.g. Dt Off. iii. 31, § 111.. 

“ Ju^urandum apud Romanos inviolate sancteque habitiim sorvatumque est. 
Id et moilbui legibusquo multis osteuditur ” {Noct, AU. vii 18, 1). 

* Dion. Hal. i 49 
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At this stage breach of contract, as such, founded no action 
for damages or reparation before the tribunals; but it is not 

* improbable that, where ^acjual loss ha^ been sustained, the 
injured party was permitted to resoft immediately to self* 
redress by seizure of the wrongdoer of lis goods. Self-help 
was according to the spirit of the time; not self-defence merely, 
in presence of imminent danger, but active measures for :'j5dress 
of wrongs already completed. Vindication of a right a ^ pro¬ 
perty (p. 182) ^as originally, and possibly still in thi'^ first 
days of the kings, an actual display of force,—a fight betJreen 
the contending parties; and maniis injectio (§ 36) andjji^l 
capio (§ 37), arrest of a debtor and distraint on his goods, 

# of them acts not of officers of the law but of the creditor 

self, survived, under statutory or customary restrictions, 4^1 / 
through the republic. ^ 1 

For anything like a clear line of demarcation betwee^i 
crimes, offences, and civil injuries we look in vain in regal’^ 
Rome, Offences against the state itself, such as trafficking 
with an enemy for its overthrow (proditio) or treasonable 
practices at home (perduellio), were of course matter of state 
concern, prosecution, and punishment from the first. But in 
the case of those that primarily affected an individual or his 
estate, there was a halting between, and to some extent a con¬ 
fusion of the three systems of private vengeance, sacral atone¬ 
ment, and public or private penalty.® The coexistence of those 
systems has been attempted to be explained by reference to 
the different temperaments of the races that constituted united 
Rome; ^ and this certainly is a consideration that cannbt be 
left out of view. But the same sequence is observable in the 
history of the laws of other nations whose original elements 
were not so mixed, the later system gradually gaining grouiid 
upon the earlier and eventually overwhelming it. 

The remarkable thing in Rome is that private vengeance 
should so long not only have left traces but continued to be 
an active power. It must still have been an admitted right of 

® See Abegg, De antiquissimo Romanorum jure criminali (Elegiom. 1823), 
p. 36 sq. ; Rein, Das CHminalrecM der Rbmer (Leipsic, 1844), p. 24 sq. ; Clark, 
Early Rowan Law, p. 34 sq. • 

^ Rein (as in last note), p. 89 sq. 
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the gtm or kinsmen of a murdered man in the days of Numa 
otherwise we should not have had that law of his providin 
that where a homicide was due ^ misadventure, the offerin, 
to them of a ram shpuld stay their hands.® To avenge tk 
death of a kinsman(wi(s more than a right-—it was a reHgioui 
duty, for his manes had to be appeased; and so strongly wai 
this i/ea entertained, that, even long after the state had inter¬ 
feres and made murder a matter of public prosecution, a kins- 
manlt^as so imperatively bound to set it in ihotion that, if he 
fail«l, he was not permitted to take anything of the inheritance 
of the deceased.® Private vengeance was lawful too at the 
induce of a husband or father who surprised his wife or 
d^gliter in an act of adultery; he might kill her and her! 
O^’amour on the spot, though, if he allowed his wrath to cool, 
could afterwards deal with her only judicially in his domestic 
ribunal. The talionwe read of in the Twelve Tables^® is also 
redolent of the vindinta privatay although practically it had 
become no more than a compulsitor to reparation.'^ And even 
the nexal creditor’s imprisonment of his defaulting debtor 
(§ 31), which was not abolished until the fifth century of the 
city, may not unfittingly, in view of the cruelties that too 
often attended it, be said to have savoured more of private 
vengeance than either punishment or procedure in reparation. 

ExpiatiOy supplicium, sacratio capitiSy all suggest offences 
against the godl5; rather than against either an individual or 
the state. But it is difficult to draw the line between different 
classes of offences, and predicate* of me that it was a sin, of 
another that it was a crime, and of a third that it was but 
civil injury done to an individual.'^ They ran into each other 

® See § 11, note 2 ; Clark, Early Horn. Law, p. 47 sq. [Probably the ram 
nij^s offered up as a proi»itiatopy sacrifice. See infra, p. 102.] 

* [a survival of this kind of blood revenge luay be traced in the vendetta of 
th^ south of Europe. The Judaic law similarly recognised blood revenge.—' 
Deuteronomy fziv. 16. See also Kovalewsky, Couiume oontemporaine, chan, vi.l 
w GelJ. XX. 1, 14. . r j 

[Ivfray p. 102.] 

1* Voigt {Xn Tafeln, vol. i, p. 484) observes that the patrician looked upon 
every offence as committed at once against gods and men, and held that the 
punishment should be one that satisfied both j hence the dco necari, svu^otXio 
wpUis, and consecratio honormn. The plebeians regarded its two moments as 
separable; and (as appears from the spirit of the XII Tables) loft it to the 
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in a way that is somewhat perplexing. Apparently the 
^majority of those BX)ecially mentioned in the so-called leges 
regiae (p. 20) and othei* records of the regal period were 
regarded as violations of divine law, the punishments 
appropriate to them determined upon that footing. Yet in 
many of them the prosecution was left to the state or to 
private individuals. It is not clear, indeed, that ther'^^' was 
any machineiy far public prosecution except in treasor. i and 
murder,—the former because it was essentially a state ofl *|nce, 
the latter because it was comparatively early deemed expec|ent 
to repress the blood-feud, which was apt to lead to deplonble 
jjwesults when friends and neighbours appeared to defend be 
Alleged assassin.^ 

Take some of those offences whose recognised sanctiy \ 
was sacratio capitis. Breach of duty resulting from t^^ 
fiduciary relation between patron and client, maltreatment or 
a parent by his child, exposure or killing of a child by its 
father contrary to the Komulian i-ules, the ploughing up or 
removal of a boundary stone, the slaughter of a plough-ox,— 
all these were capital offences; the offender, by the formula 
sacer esto, was devoted to the infernal gods. Festus says that, 
although the rules of divine law did not allow that he should 
be offered as a sacrifice to the deity he had especially offended 
{nec fas est eum immolari), yet he was so utterly beyond the 
pale of the law and its protection that any one might kill 
him with impunityBut, as the sacratio was usually coupled 
with forfeiture of the offender’s estate or part of it to reli^pous 
uses, it is probable that steps were taken to have the outlawry 

pontiffs to protect the gods, putting it on the state to protect itnell by ordinary 
death punishment, addiction into slavery, declaration of improhitas or int|p- 
tability, talion, and {lecuniaryi penalties. [See Beaudouin, Nowo. 2iev. Hist. 
▼dl. xi. p. 648, n. 1.] • 

On murder {parridditim) in regal Rome see Osenbriiggon, Oos altr'dmisehe 
Pariddium (Kiel, 1841), and review by Dollmann in Richter’s KrU. Jahrb. vol. 
xi. (1842), p. 144 sq. ; Clark, Early Roman Law^ p. 41 sq. 

Festus, v. Sacer mans (Bruns, p. 288), This penalty is thought by Niebuhr 
and others to have been a survival of actual human sacrifice in pre^Roman Italy. 
The matter m discussed by Rein (as in note 6), p. 33 sq. On the position of the 
homo sacer see Lange, De eonsecrcUione capitis et bonorum, Giessen, 1867, and 
literature referred to there on pp. 9, 10; also Jhering, Geisf, voL L g 18. 
[Gaddi (trad. Muirhoad), p. 28, note 52.] 
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or excomzDunicatJoii judicially declared, though whether by the 
pontiffs, the king, or the curies does not appear such a ^, 
declaration would, besides, relieve the private avenger of the 
incensed god of th^ chance of future question as to whetlier 
or not the citizen he had slain was stzcer in the eye of law. 

That there must have been numerous other wrongful acts 
that Jpere regarded in early Home as deserving of punishment 
or jfcnalty of some sort, besides those visited with death, 
sacration, or forfeiture of estate total or partial, cannot be 
doujtted; no community has ever been so happy as to know 
nouiing of thefts, robberies, and assaults. The XII Tables 
co^ained numerous provisions in reference to them; but it isu^ 
eysremely probable that, down at least to the time of Servius^ 
(llius, the manner of dealing with them rested on custom, 
ind was in the main self-redress, restrained by the intervention 
rof the king when it appeared to him the injured party was 
going beyond the bounds of fair reprisal, and frequently 
bought off with a composition. When the offence was strictly 
within the family, the yens, and perhaps the guild, it was for 
those who exercised jurisdiction over those corporations to 
judge of the wrong and prescribe and enforce the penalty. 

Festus (as in last note) says the sacratio was a sentence by the assembly of 
the people. But he is referring specially to the sctcratio resulting from a 
contravention of th^ leges sacratae of the early republic. In time it was dis¬ 
placed by “ interdiction of fire and water ”—practically a sentence of exile. 



CHAPTER IV 

REFORMS OF SERVIUS TULLIUS' 


^ Section 13.—Effect of his Reforms on the Law 

Property 




The aim of the constitutional, military, and financial reform { 
of Servius was to promote an advance towards equality-^ 
between patricians and plebeians. While it may be an open 
question whether the institution of the comitia of thfe centuries 
was of his doing, or only a result of liis arrangements in after 
years, yet it seems clear that he had it in view to admit the 
plebeians to some at least of the privileges of citizenship, 
imposing on them at the same time a proportionate share of 
its duties and burdens. Privileges, duties, and burdens were 
alike to be measured by the citizen’s positiop as a freeholder; 
the amount of the real estate with its appurtenances held by 
him on quiritarian title was to determine the nature of the 
military service he was to render, the extent to which he was 
to be liable for tribute, and, assuming Servius to hav8 con¬ 
templated the creation of a new assembly, the influence he was 
to exercise in it.® 

To facilitate his scheme he established a register of the 
citizens (censvs), which was to contain, in addition to a recoijd of 
the strength of their families, a statement of the value of their 
lands and appurtenances, and which was to be revised periodi- 


^ Huschke, DU Ver/aaswng d. Kdnigs Servius TulU%a, Heidelberg, 1838. 

^ [Ooncurrence in tbia Tiew depends upon the acceptance of the author*B 
theory that the Romans recognised individual ownership in land, apart firom Hib 
heredia, as early as Servius Tullius. The terms “freeholder” a^d*“real estate” 
must not, of course, be taken in a technical sense.] 
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call;'. In order to ensure as far as possible certainty of title, 
and to relieve the officials of troublesome investigations of the 
genuineness of every alleged change gf ownership between two 
valuations, it was declaied that no transfer would be recognised 
which had not beSn ^effected publicly, with observance of 
certain solemnities, or else by surrender in court before the 
supreme magistrate (in jure cessio)} The form of conveyance 
thus introduced got the name of mancijpium, and at a later 
period rrumcipatio, while the lands and other things that were 
to pass by it came to be known—whether from the first or not 
is of little moment—as res inancipi. Hence arose a distinction 
of ^'eat importance in the law of property (and which was 
onlr abolished by Justinian more than a thousand years later)* 
jfveen res mancipi, transferable in quiritarian right only by 
f.ncipation or surrender in court, and res nec mancipi, trans¬ 
ferable by simple delivery. 

Mancipation® is described by Gains, but with particular 
reference to the conveyance of movable res manczpi, as a 
pretended sale in presence of five citizens as witnesses and a 
lihripens holding a pair of copper scales. The transferree, with 
one hand on the thing being transferred, and using certain 
words of style, declared it his by purchase with an as (which 
he held in his other hand) and the scales (hoc acre aeneaque 
lihra) ; and simultaneously he struck the scales with the coin, 
which he then handed to the transferrer as figurative of the 
• price.® The principal variation when it was an immovable 
that was being transferred was that the mancipation did not 
require to be on the spot the land was simply described by 
its known name in the valuation roll. Although in the time 
of Gaius only a fictitious sale,—in fact the formal conveyance 

I. The nature of injure eessio is explained on p. 137. 

* Cod. Just. vii. 81 (de usucap. transform, et do sublata differentia rerum 
znanetpi et nec mancipi). [As to the date of 'tnancijyatio see Girard, p. 278.] 

® lioist, Maiicipation imd Eigenthumstradition (Jena, 1865), §§ 2-39, and rev. 
by Bekker, in KrU. VJS. vol. ix. (1867), p. 232 sq.; Jhering, Ghist, vol. ii. § 46 ; 
Maine, Anciemi Law, p. 318 sg.; Clark, Early Roman Law, p. 108 sg.; 
Becbmann, Oesch. d. Kaufes im rdm. Recht (Erlangen, 1876), §§ 5-36; Voigt, 
XIX Taf^n, vol. i. § 22, vol. ii. §§ 84-88, 126. [Carle, Origini, p. 203 and p. 490 

• Gfai. i. 121. [As to the origin of the words of style see a suggestion of 
Jhering, Vorgesd^ d. Indoeurop. p. 266, n. 232.] 

Gai. i. 121 ; Ulp, F:pag. xix. 6. [See infra, p. 60, n. 21.] 



8K0T. 18 


SERVIAN REFORMS ON LAW OP PROPERTY 


67 


upon a relative contract,—yet it was not always so. Its 
history is very simple. The use of the scales fixes its intro- 
*duction to a time when coined money was not yet current, but 
raw copper nevertheless had become a stimdard of value and in 
a manner a medium of exchange. ThsA, however, was not in 
the first days of Home. Then, a^d for a long time, values 
were estimated in cattle or sheep, fines were imposed in them,® 
and the deposits in the legis actio sacrammto (§ 34) took the 
same form.® The use of copper as a substitute for them in 
private transactions was probably derived from Etruria. But, 
being only raw metal or foreign coins, it could be made avail¬ 
able for loans or payments only when weighed in the scales; 
it passed by weight, not by tale.^® There is no reason rpr 
supposing that the weighing was a solemnity,—^that it had any 
significance beyond its obvious purpose of enabling parties to 
ascertain that a vendor or borrower was getting the amount of 
copper for which he had bargained. 

It was this very simple practice of everyday life in private 
transactions that Servius adopted as the basis of his mancipatory 
conveyance, engrafting on it one or two new features intended 
to give it publicity and as it were state sanction, and thus 
render it more serviceable in the transfer of censuable property. 
Instead of the parties themselves using the scales, an impartial 
balance holder, probably an official,^’^ was required to undertake 
the duty, and five citizens were required to attend as witnesses, 
who were to be the vouchers to the census officials of the 

* “Romulus , . . multae dictione oviura et bovum—quod turn «rat res in 

peoore et locorum possesslonibus, ex quo pecuniosi et locupletes vocabantui?—non 
vi et BU]ipliciis coercebat’* (Cic. De Jtep. ii. 9, § 16). The Aternian law of 
800 U.O., in fixing the maximum of magisterial mulcts, still did so in sheep and 
oxen ; it was only by the lex Julia Papiria of 324 that they were converted into 
money (Marquardt, It&m. SLaatsverwcUt. vol. ii. p. 6). Pecus gave its name 
pecunia (Vario, De L. L. v. 96, Bruns, p. 801). [Cf. Karlowa, Rom. RG. ii. p. 
36S.] , • 

* Huschke, Die MuUa und das Sacramentum (Leipsic, 1874), p. 887. The 

XII Tables fixed the amount of those deposits in money. [Vide imfra^ p. 183, 
n. 18.] “ Gai. i. 122. 

Danz {QvnJh. d. r. It. § 143, note 6) refers to an inscription (preserved in 
Orelli’s collection, No. 4012, and Willrnann’s, No. 1896) in which two persons u'e 
designated “Ilviri libtipendes.” The scales, too, may have been state scales; 
for Varro {De L. L. v. 183, Brans, p. 303) mentions that in his (^y a pair was 
still preserved in the temple of Saturn. [Kuntze, Exett/rsey p. 172.] 
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regulawity of the procedure. They are generally supposed to 
have been intended aa representatives of the five classes in 
which Servius had* distributed#t^e population, and thus' 
virtually of the statet and the fact that, when the parties 
appealed to them for ^eir testimony, they were addressed not 
as testes but as Quirites}^ fiends some colour to this view. 
Servius is also credited with the introduction of rectangular 
pieces of copper of different but carefully ^adjusted weights, 
stamped by his authority with various devices {aes si^natnifrC)}^ 
which are supposed to have been intended to come in place of 
the raw metal (cues rvde) formerly in use, and so facilitate 
the process of weighing.^* If so, it is not easy to understand 
why weighing should have continued to be the characteristic 
feature of the transaction down to the time of the XII 
Tables; for what could be gained by passing through the 
scales ten bars which were known to weigh each a certain 
number of pounds ? It is more likely that they were cast and 
stamped as standards, which were put into one scale while the 
raw metal whose weight was to be ascertained was put into 
the other. 

Instead, therefore, of being a fictitious sale as Gains 
describes it, and as it became after the introduction of 
coined money early in the fourth century (p. 129), the 
mancipivm or mancipation, as regulated by Servius, was an 
actual completed sale in the strictest sense of the term. What 
were the precise words of style addressed by the transferree 
to the transferrer, or what exactly the form of the ceremonial, 
we Ifnow not. But, as attendance during all the time that 

“ Gai. ii. 104. [Objections to the above theory are stated by Cuq, p. 255. 
See also Bourcart (trad. Muiihead), p. 172 ; Earlowa, Rom. RQ. ii. p. 870.] 

* Plin. H. N. xviii. 3, “Servius rex ovu^ bovumque efligie piimus aes 
sigyavit.” Specimens exist in many museums. 

“ Varro, Ds L. L. v. 163 (Bruns, p. 302); Festus, v. Rodus (Bnms, p. 288). 

Mommsen {Gesch. d. rom. Mwiizweaens, Leipsic, i860) suggests that the 
stamping was a guarantee not of the weight but of the purity of the metal. The 
notion is entertained by some jmists that the solemn weighing of the copper,, 
whether stamped bars, rough lumps, or foreign coins, converted it into money. 
This is as meaningless as it is fanciful. The metal was no more money after it 
was weighed and handed to a vendor or borrower than it had been before,—it 
was still just SP many pounds’ weight of copper. If he had to use it next day in 
a transucuon per aes ei iihram it would have to be weighed afresh. 
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some thousands of pounds perhaps of copper were being 
weighed would have been an intolerable burden upon the 
five citizens convoked to.dischaige a public duty, it may be 
surmised that it early became the pr^t^e to have the price 
weighed beforehand, and then to reweigh, or pretend to 
reweigh, before the witnesses only a single little bit of metal 
(rauduscvlvm)^^ which the transferree then handed to the 
transferrer as “ 0ie first pound and the last,” and thus 
representative of the whole.^^ Whatever may have been its 
form, however, its effect was instant exchange of property 
against a price weighed in the scales. The resulting obliga¬ 
tion on the vendor to maintain the title of the vendee, and 
the qualifications that might be superinduced on the conveyance 
by agreement of parties,—the so-called leges mandpiif —will be 
considered in connection with the provisions of the XII Tables 
on the subject (§ 30). 

Why this form of conveyance got the name of Tnancipium 
or Tnancipatioy why those things, to whose effectual transfer by 
a private party in quiritarian right either it or surrender in 
court was essential, were called res mancvpiy and what were 
the considerations that determined the selection of the things 
that should or should not be included in this class, are 
questions that have been much discussed. The explanation 
of Gaius,^® that mancipation was so called^ because in the 
process the transferree took with his hand the thing that 
was being transferred to him (^guia manu res capitur\ has 
been accepted in many quarters moich too readily. Great as 

IS 

Hence the request the scale-bearer made to the transferree, touch the 
scales with a small piece of the metal ” {ravdusculo lihram ferito)^ —words, says 
Festus, that were still used after coined money (which was counted, not 
weighed) had taken the place of the raw cojtper, and when it was with a coin 
and not a bit of metal that^the scales were struck, [s. v. Rodus, in Bru^s, 
6th ed. ii. p. 33.] ^ 

’ The conjecture is suggested by the words of style in.^tlie sdliUio per 
aes et lihram^ Gai. iii. §§ 173, 174. There were some debts from which a man 
could be effectually discharged only by payment (latterly fictitious) by copper and 
scales, in the presence of a lihripens and the usual five witnesses. In the words 
addressed to the creditor by the debtor making payment these occurred— kane 
tiM VSbram primam postremamqtie expendo ("I weigh out to you this the first 
and last pound”). The idea is manifestly archaic, and the words in their 
letter quite inappropriate to the transaction in the form it had reached long before 
the time of Gains. ^ Gai. i. 121. 
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lA the authority of Gains, be was not infallible, least of all in 
a question of etymology. If there was one point on which 
Boman jurists and grammarians* displayed weakness it was 
this, as witness thejr derivation, apparently in all seriousness, 
of teatamenium from testatio mentis, mutuum from meo tuum, 
orcdio from oris ratio}^ » 

The fundamental mistake lies in supposing that the notion 
embodied in the word is manu capere instead of manum 
capere.^ There was no taking with the hand when land or 
a house was being conveyed, for the parties did not require to 
be near them; and there could be none in the mancipation 
of a praedial servitude, for it was intangible. As already 
observed, the early law had no word that specially denoted 
ownership. The generic manus answered the purpose. By 
it was understood the power or right of the head of a house 
over the persons and things that were subject to him.^" 
Mancipere or mandpare, therefore, was simply to acquire 
manus, i.e. dominion or ownership.^® Possibly the acquirer 

See many other instances in Dukeri, Opusc. de latinitate JCorum vfii&rwm., 
Leyden, 1711, }). 462 sq. 

** No aid can be taken from usucapere, for that really meant manum uau~ 
capere. 

Oai. i, 121 ; Ulp. Frag. xix. 6. [It may be, however, that originally lands 
did require to be mancipated in praescntia, and that afterwards a sod or other 
symbol was used to r^rcsent them, though this was not adhered to in practice 
as it was in the actio sacramento. There would thus be a proper harmony 
- between the forms of the conveyance and of the action. Hut the absence of the 
parties from the lands conveyed is bettor explained by the theory that mancipa¬ 
tion w^ at first oonJineil to certain movables and afterwards extended to lands 
and other immovables. The language of Gaius, i. § 121, seems to support this 
theory. See also Bourcart, (trad. Aluirhead), p. 186, n. 46 and authorities there 
cited ; Cuq, Inst. Jurid. pp. 82, 268 ; Karlowa, Rom. RO. ii. p, 352.] 

See § 9, note 3. For examples of the employment of the word in reference 
t<?bne and all of the subject members of the hoi^ehold, see Rossbach, Die r'om. 
Ehe^ p. 28, and Voigt, XII Tafeln, vol. ii. p, 84. We have evidence of its 
employment in reference to things in the manum conserere of the sacramental 
action in rem (see § 34, note 6). 

® [This theory of tlie origin of mancipatio is open to the serious objection that 
it places the abstract idea of power before the natural or physical symbol of power. 
Maim$, the hand, is the natural symbol, and seizing or holding with the hand is 
the exercise of power. Among primitive societies it is certain that the progression 
of ideas is from the simple and obvious to the abstract. So conventio in manum 
in marriage did not mean originally agreement for manus, but the Junction of 
fright hands of the spouses— dextrarum, junctio —which accompanied the ceremony 
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wad called mcmc^,^ JHkne^um (or intme^tpivm) 

was used iu three distinct though cognate senses,—(1) the 
power or mastery of the inane^s, and thus synonymous with 
(2) the thing over which t^t mastery extended, 
but most frequently a slave; ** (3) the process of law whereby 
any person and some things in manu mancipiove were trans¬ 
ferred and acquired.®^ It must hRve been from mandpium in 
the last of these senses that the phrase res mancipi (i.e. 
mandpit) was dferived; if from the first it would more 
properly have been rendered res in mancipio; and it is out 
of the question that it can have been derived from the 
second. Wo reach, therefore, the same conclusion as Gains,*® 
—that res mancipi meant a thing passing by mancipatoryprocesa 

According to the enumeration of Gains and UJpian, the 
things included in the class of res mancipi were lands and 
houses in Italy or in those districts in the provinces enjoying 
jiis italicum (§ 62, n. 4),—in other words, lands and houses 
held on quiritarian title, together with rights of way and 
aqueduct, slaves, and domestic beasts of draught or burden 
(oxen, horses, mules, and donkeys); all other things, including 

of marriage. Compare the use of caput in capitis deminvJtio. As to capio in its 
juristic sense being joined with the ablative case (e.g. v,sv,cQpw^ V/Sureceptio), see 
Carle, Origini, p. 204 u. and 490 n.] 

The progression is the same as in primus, princeps, prinetpium ; avis, 
auceps, aucupvum, aucupari, etc. Manceps occurs in the sense of owner in 
Tertull. De idolol. 1. In the later rejiublio and early Empire it had many 
special meanings, for which see Forcellini. [See H. Kruger, Gesch, der cap. 
destn. ]). 116 ay.] 

® As ill Gell. xviii. C, 9. 

Just. Inst, i. 3, 3. • 

^ As in the fatuous provision in the XIT Tables, “cumnexuni faciet man* 
ci]tiumque, uti lingua nuncupassit ita jus esto.” In every case, vuthout exception, 
in which the process of viancipium was resorted to there was acquisition of 
vuvfius in the old meaning of the word,—mancipation of things, coemption (^. 
66 ), giving of a. Jiliusfamilias i«i adoption, passing Oijiliusfavxiiias into the hand 
of a third party as a mancipiarn with a view' to his emancipation, the same with 
a woman in order to eflect her release from marital vruinits, the n6xal upgiving of 
a. fZiusfamiZias or slave to the party he had wronged (p. 116), and ihia famiXi/it 
emptio of the testament per O/es et libram, (p. 161). 

GaL ii. 22. [Sohm describes res mancipi as wbrtlich Manzipatianssachen.** 
Irud. d, r. R. p, 199 n. Em.a’Mxpaiio had originally the same signifioatibn as 
mwiusipiolw {e.g. Gell. xv. 27, 3: Cic. De Fin. i, 7, 24 ; De Senect. ii. 88), though 
usually restricted by the classical jurists to the liberation of a oliild from 
pote8tas.'\ * 
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provincial lands generally (their ownership being in the state), 
were res nec mandpi. In the time of Servius and during the 
greater part of the .republic th§ domain land (ctger pvMims) 
in Italy, until it wiy appropriated by private owners, was 
also reckoned as %es nec mancipi ; like all other things of 
the same class it passed by simple delivery, whereas res 
mancipi could not be transferred in full ownership except 
by mancipation or surrender in court. Many are the theories 
that have been propounded to account for the distinction 
between these two classes of things, and to explain the 
principle of selection that admitted oxen and horses into the 
one, but relegated sheep and swine, ships and vehicles to 
the other.*® But there is really little difficulty. Under the 
arrangement of Servius what was to determine the nature and 
extent of a citizen's political qualifications, military duties, 
and financial burdens was the value of his heredium (and 
other freeholds, if he had any), and what may be called its 
appurtenances,—the slaves that worked for the ho>i8ehold, 
the slaves and beasts of draught and burden that worked 
the farm, and the servitudes of way and water that ran with 
the latter. It may be that in course of time slaves without 
exception were dealt with as res mancipt ,—without considera* 
tion, that is to say, whether they were employed on their 
owner’s house or farm or on any part of the public lands in 
his occupancy 19); and reasonably, because they were 
often shifted from the one to the other. But the cattle a man 
depastured on the public meadows were no more res mancipi 
thanchis sheep.®® To say that the things classed as res mancipi 


* See a summary of the principal ones in Daiiz, Qeseh. d, r. R. vol. i. § 119. 
[Bouroart (trad. Muirhead, p. 82 n.) supports in the main the view expressed in 
tico text and cites recent authorities. See Carle, Origini, pp. 432-435 ; Karlowa, 
Riym. RO. ii. p. 356, explains res mancipi as things which the paterfamUms 
necfied for “ Jiewirthschaftung.*’] 

Ulpian {Prog. xix. 1), in enumerating the animals that were res mancipi^ 
expressly limits them to those broken to yoke or burden ; and Gains, though in 
one passage he mentions oxen without any qualification, yet in another (ii. 15) 
records it as the opinion of some jurists that animals did not become res mancipi 
on birth, but only when broken in, or at least when they had reached the usual 
age for putting them under yoke or girth. [The Sabiuian view, that it was im¬ 
material whether the animals had or had not in fact been used for draught or 
burden, seems*ultimatoly to have prevailed ; see Girard, p. 242, n. 7.] 



8X0T. 14 INCIDENTAL EFFECTS OF SERVIAN BEFOBSIS 


63 


were selected for that distinction by Servius because they 
were what were essential to a family engaged in agricultural 
pursuits would be to fall short of the tnjth. They con^it'vUed 
the famUia in the sense of tfie family estate proper; whereas 
the herds and flocks, and in time everythAg else belonging to 
the paterfamilias^ fell under the denomination of pecunia. So 
the words are to be understood in*the well-known phraseology 
of a testament, familia pecuniaque 

Section 14.— Incidental Effects of his Eeforms on the 
Law op the Family, op Succession, and of Contract 

In alluding in a previous section (p. 34)' to the family 
institutions of the plebeians it was explained that prior to 
the time of Servius their unions were not, in the estimation 
of the patricians at least, regarded as lawful marriages {Justae 
nuptiae), although amongst themselves they may have been 
held effectual, and productive, if not of mantes, at all events of 
pcUria potestas. For this there were two reasons—(1) that, 
not being citizens, they did not possess the preliminary qualifi¬ 
cation for justae nuptiae, ii.amely, conuhium, and (2) that, not 
being patricians, the only ceremony of marriage known to the 
law was incompetent to them. The first obstacle was removed 
by their admission by Servius to the ordinary rights of citizen¬ 
ship, the second by the introduction of thd civil marriage 
ceremony of coemption.^ This was an adaptation of the 
mancipatio described in the preceding section. Once the 
efficacy of the latter as a mode of acTiuiring manus over things 
was established, its adoption by the plebeians, now citizens 
enjoying conuhium^ as a method of acquiring manus over their 
wives,^ was extremely natural. The scales, the lihripens, and 

See § 9, note 2. • 

Gai. ii. lOJ. [See aujira, § 9, n. 2 ; Cuq, Inst. Jurid. p. 92 ; Jherfng,' 
Vorgcach, d. Indoeurop. p. 84 ; cf. Girard, p. 243, n. 8, and p. 782, ii. 3, who thinks 
that by the time of the Xll Tables the two terms were used indiscriminately to 
indicate a maxi!a patrimoniuni; Mommsen, HR. iii. p. 23.] 

' See Rossbach, Itom. Ehe, p, 66 sq. ; Karlowa, Rbm, Ehe, p. 43 sq. ; Voigt, 
XJI Tqfeln, vol. ii. §§ 158, 169. [Rein’s 1st Excursus in 2nd vol. of Becker's 
QaUtts.} 

. ® It was not necessary for creation of the pcUria potestas ; that, as the history 
of the later marriage law amply testifies, was a necessary civil ^Consequence of 
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the five witnesses were all there; but, as there was no real 
price to be paid, the only copper that was needed was a single 
rauduscvlvm. The words recited in the ceremonial, unfortu- 
nately not preserved, were necessarily different from those of 
an ordinary mancipation.* According to the testimony of a 
considerable number of ancient writers, and as the word co- 
mvptio itself seems to indicate (though disputed by most 
modern civilians), the nominal purchase was mutual; the man 
acquired a materfamilias^ who was to bear *him children and 
enable him to perpetuate his family, while she acquired a 
paterfamilias^ who was to maintain her while the marriage 
lasted, and in wliose succession she was to share when a 
widow.^ It was accompanied with other observances described 
by many of the lay writers, but which were matters of usage 
and fashion rather than law; and might be, and often was, 
accompanied also with religious rites, which, however, were 
private, not public, as in confarreation. 

To the introduction of mancipation is also due a device 
resorted to by the plebeians for disposing of their estates in 
contemplation of death. Their elevation to the rank of 
citizens did not apparently give them admission to the comitia 
of the curies; ® and, as it was many years after the assassination 
of Servius before that of the centuries was ever convened, 
they hail still no means of making testaments unless perhaps 
in the field on flie eve of battle. So here again tlje expedient 
of mancipation was taken advantage of,® not indeed to make 
a testament instituting an heir, and to take effect only on the 
death of the testator,—■'Ihe form of the transaction, as an 
instant acquisition in exchange for a price real or nominal, 
could not lend itself to that without statutory intervention,— 
]^ut to carry the transferrer*s familia ^ to a friend, technically 
familiae emptor^ on trust to let the former have the use of it 

}U8iae though tliere might have been neither confarrcatiun nor co¬ 

emption. 

“ C»ai. i. 128. * On coemptio, see Appeudix, Note B. 

* [See supra, p. 48.] ® [See infra, p. 161.] 

’’ Tlie familia was the collective name for a man’s heredivm and other lands, 
with their slaves and other mancipable appurtenances (§ 18 in fine ),—^an aggre¬ 
gate of res mancipi, and therefore itself capable of mancipation. The convey¬ 
ance was universal, i.e. the items of the aggregate, even though movable, did 
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while he survived,® and on his death to distribute according to 
his instructions whatever the transferree was not authorised to 
retain for himself.® Like Sb many others of the transactions 
of the early law, it was legally improtectecb so far as the third 
parties were concerned whom the transferrer meant to benefit; 
they had no action against the trustee to enforce the trust; 
their sole guarantee was in his integrity and respect for Fides. 
This mortis causa Jbut inter vivos alienation was the forerunner 
of the testament per aes et lihram, which will be described 
(§ 32) in connection with the provisions of the Twelve Tables 
in reference to succession. 

Dionysius credits Servius with the authorship of more 
than fifty enactments relative to contracts and crimes, which, 
he says, were submitted to and approved by the assembly of 
the curies.^® This statement can hardly be accepted as it 
stands. That a few such laws may have been enacted by 
him, either at his own hand or with the assistance of the 
curies, such as that imposing the penalties of confiscation of 
his estate, scourging, and sale beyond Tiber as a slave, upon a 
citizen who failed periodically to report himself at the taking 
of the census, can be admitted without difficulty; but the 
majority of them were probably nothing more than formu- 
larisations of customary law for the use of the private judges 
in civil causes whom he is said to have instituted. There was 

not require to be conveyed separately or to be liaiidled in conveying; and 
apparently the pernttia was carried along with the familia as an accessory, at 
least if expressly mentioned, [it'upm, p. 63.] ^ 

“ Sir Henry Maine {Ancient Law, p. 206) is of opinion that, as a mancipa¬ 
tion could not be subject to a limitation eitlxer of condition or time, there 
must have been not only instant but total divestiture of the transfeiTer. But 
this was not necessarily the result; for it was tlie conimonest thing in the 
world for the transferrer in a mancipation to reserve a life-interest (Gai. 

83) ; and a reservation of a life*intercst in one’s own fatnilia would possibly bo 
construed even more liberally than an ordinary usufruct. See infra, p. 160. * 

* It is a qimstion what was the exact position of the benefi^aries in rela¬ 
tion to the deceased after the trust was fullilled. Were they bound to maintain 
the sa^ra of the deceased's family ? They could not be so as his heirs, for they 
lacked that character. Perhaps it was to meet the case of persons in their 
position that the pontiffs first began to modify the rules on the subject, adopting 
as their leading principle, “Ut, ne morte patrisfamilias sacrorum memoria 
occideret, iis esseut ea adjuncta ad quern ejuadcin morte pocimia venirot ' (Cio. 
De Leg. ii. 19, 47). See p, 170. • 

w Dion. iv. 13. 
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one contract, howeyer, notorious in after years under the name 
of Ttexum, that manifestly was influenced, either directly or 
indirectly, by his le^latiou. In its normal estate it was a 
loan of money, or mther of the raw copper that as yet was all 
that stood for it. Whether before the time of Servius it was 
accompanied by any formalities beyond the weighing of it 
in a pair of scales (which was rather substance than form) we 
know not; and what right it conferred on the creditor over 
his debtor who failed to repay can only be matter of specula¬ 
tion. But there are indications that, in the exercise of 
undeflned self-help, defaulters were treated with considerable 
severity, being taken in satisfaction and put in chains by their 
creditors; for Servius is reported to have promised to pay 
their debts himself in order to obtain their release, and to 
pass a law limiting execution by persons lending money at 
interest to the goods of their debtors.^^ Whether he fulfilled 
the first part of his promise we are not informed; but the 
second part of it was impracticable, since a debtor^s failure to 
repay a loan was in most cases attributable to his insolvency 
and want of means with which to satisfy his creditors. So, 
apparently, Servius had to be content with regulating and 
ensuring the publicity of the contract, and making a creditor’s 
right of self-redress by apprehension {manus injectio) and con¬ 
finement of hk debtor conditional on the observance of the 
prescribed formalities of the nexum. These were the weighing 
of the copper that was being advanced in a pair of scales held 
by ^ official lihripenis; <(he reweighing of a single piece in the 
presence of five citizen witnesses, and its delivery by the lender 
as representing the whole; and the simultaneous recital of 
certain words of style, which had the effect of imposing on the 
^borrower an obligation to repay the loan, usually with interest, 
a certain day. The consequence of this, one of the earliest 
independent contracts of the jus civile^ will be more appro¬ 
priately considered in a subsequent section (§ 31). 

The extension of the solemnities of mancipium to such very 
diverse transactions as nexal contract,^® coemption, adoption, 

“ Dion. iv. capp. 9, 11. See § 13, nn. 12 and 17. 

“ \Cax\e^ Originij pp. 477-479 gives reasons for regarding the nexvm as the 
oldest application of the aea (A libra and the rmmdpalio as a derivative of it.] 
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emancipation of a filiusfamiliaSy release of a debtor, and 
execution of a testament has been commented upon as 
manifesting great poverty *of inventioh on the part of 
the early Boman jurists. But the criticism is undeserved. 
In one and all of them, as already remarked,the same 
idea was involved,—acquisition <»f Tnanvs in the original 
meaning of the word.^® In all of them the process was 
intended to ensure deliberation on the part of those 
engaged in the transaction, certainty as to its terms, 
publicity, and preservation of evidence alike of the res gesAae 
and of the words interchanged. Those objects are attained 
now by writing, and subscribing, and sealing, and attesting, 
and recording; and these solemnities, or some of them, we 
resort to without reference to the particular nature of the 
matter dealt with. The early Homans were not in the habit 
of embod 3 dng their deeds in writing. But the procedure as a 
whole was a guarantee for deliberateness ; the touching of the 
scales with a bit of metal was as good an index that the trans¬ 
action was perfect as the adhibiting of a seal; and the performance 
of the whole business in presence of five citizens, as repre¬ 
sentatives of the public, who were bound by statute to testify 
to it when required,^® was as fair a substitute for recording in 
a public register as the civilisation of the time could have 
provided. « 

See § 13, note 27. 

This was so eveu in the case of nexal contract and release of a nexal or 
judgment debtor. In the former, in considera^tfion of the loan advancecj^ the 
creditor acquired a power over his debtor which entitled him to apprehend and 
imprison him; in the latter, in consideration of the loan repaid or judgment 
satisfied, the debtor acquired release from that power (me a te solvo Hheroque hoc 
cure aeneaqys lihru, Gai. iii. 174) ; in other words, he reacquired over himself 
that manus which, by nexum or judgment, had been conferred on his creditor (see * 
§§ 31, 36). 

The XII Tables, according to Gellius (xv. 13, 11), contained a provision 
that if a man who had suffered himsel f to be called as a witness, or who had acted 
as a libripenSf refused to declare his testimony when required, he should be 
reckoned dishonourable, and be incapable in future of executing, or being a 
witness to, or taking any benefit under, a deed requiring the testimony of 
witnesses,—“Qui se sierit testarier libripensve fuerit, ui testimonium fariatur 
iuprobus intestabilisquo esto.” Probably something of the same sort had pre¬ 
viously been enacted by Servius. 
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Section 15.—Amendments on the CormsE of Justice^ 

• • % 

Of the course,of justice in the regal period, whether in 
criminal or civil matters, before the time of Servius, we know 
little that can be relied cp. Mr. Clark says, in reference to 
criminal procedure, fairly summarising our scanty information 
about the judicial functions of the king: “ The king as judge; 
sometimes availing himself of the aid of a council, sometimes 
perhaps, in cases of minor importance, delegating his judicial 
powers to individual judiccs; aided in his quest of capital 
crimes by the qiiaestores parricidii ; appointing at his pleasure, 
in cases of treason, the extraordinary duumviri; allowing, 
though perhaps not bound to do so, an appeal from the latter 
to the assembled burgesses,—this is all that we can recognise 
with any degree of confidence.” It would be a mistake, how¬ 
ever, to suppose that the king alone was invested with criminal 
jurisdiction. The paterfamilias also, aided by a council in 
cases of importance, was judge within the family; his juris¬ 
diction sometimes excluding that of the state, at other times 
concurring with it, and not to be stayed even by an acquittal 
pronounced by it. He alone was competent in any charge 
against a member of the family for a crime or offence against 
the domestic o^er,—adultery or unchastity of wife or daughter, 
immorality of his sons, imdutiful behaviour of children or 
clients; while there are instances on record of his interference 
judicially where an offence such as murder or theft had been 
committed by a member of his family against a stranger, and 
even when his crime had been treason against the state.^ 
Death, slavery, banishment, expulsion from the family, im¬ 
prisonment, chains, stripes, withdrawal of pcculium^ were all 
at his command as punishments; and’ it may readily be assumed 
that in imposing them he was freer to take account of moral 
guilt than an outside tribunal. The indications of criminal 

^ Clark’s Early Eonian Lau-, j)p. 64-108. 

® See a variety of examplos in Voigt, XII Tqfcln, vol. ii. § 94. They are all 
later than the regal period ; but as, with the progress of centuries, the tendency 
was to relax rather than augment the powers of the pater/omilias, it may be 
assumed tluft in the early years of Home his judicial authority was quite as 
great as during the republic. 
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jurisdiction on the part of the gm.i are slight; but its organisation 
was such that it is impossible not to believe that it must 
occasionally have been calje(i on to exercise such functions; 
as, for example, in deciding whether the penalty of sacratio 
capitis had been incurred by a clansman charged with having 
put one of his children to death be^re it had reached its third 
year, contraiy to the law of Romulus, or with having violated 
his duty to his client, contrary to that of Nuina. And it must 
not be lost sight of that, as murder seems to have been the 
only crime in regard to which private revenge was absolutely 
excluded, the judicial office of the kings must thus also have 
been considerably lightened, public opinion approving and not 
condemning self-redress, so long as kept witliin the limits set 
by usage and custom. 

The boundary between civil and criminal jurisdiction, if it 
existed at all, was very faintly defined. Theft and robbery, 
for example, if one may conclude from the position they held 
in the later jurisprudence, were regarded not as public but as 
private wrongs ; and yet when a thief was caught plying his 
trade by night he might be slain, and when taken in the act 
by day might be sold as a slave.® It can hardly be doubted 
that in the former case, and possibly until the time of the 
XII Tables, there might be instant retribution without any 
pretence of trial, the avenger taking his risk^of the conse¬ 
quences if perchance he had been mistaken in imputing 
felonious intent to the man whose blood he had shed. In the 
latter, a mistake was unlikely; and here too we may assume 
that there was room for instant apprehension of the offeifder, 
and sale of him across the frontier by the party he had 
wronged, without any judicial warrant. But in both cases it 
may also be assumed that a practice, afterwards formally < 
sanctioned by the XII Tables,—that of the thief compoundir^g 
for his life or freedom,—was early admitted, and tlie right of 
self-redress thus made much more beneficial to the party 
wronged than when nothing was attained but vengeance on 
the wrongdoer. In assaults, non-manifest thefts, and other 
minor wrongs, self-interest would in like manner soon lead to 
the general adoption of the practice of com 2 )ounding; what 

* [Or slaiu if he defended himself with a weaf>on, v. ihifra^ p, 140. ] 
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was originally a matter of option in time came to be regarded 
as a right; and with it occasional difficulty in settling the 
suBOunt of the compo^tion, aji§. ^consequent necessity of an 
Appeal to a third party. Here seems to be the origin of the 
king's jurisdiction in matters of this sort. He was the natural 
person to whom to refer^such a dispute; for he alone, as 
supreme magistrate, had the power to use coercion to prevent 
the party wronged insisting on his right of self-redress, in face 
of a tender by the wrongdoer of what had teen declared to be 
sufficient reparation. But that self-redress was not stayed if 
the reparation found due was withheld; as the party wronged 
was still entitled at a much later period to wreak his vengeance 
upon the wrongdoer by apprehending and imprisoning him, it 
cannot reasonably be doubted that such also was the practice 
of the regal period. 

How the kings acquired jurisdiction in questions of quiri- 
tarian right, such as disputes about property or inheritance, 
is by no means so obvious. Within the family, of course, such 
questions were impossible; though between clansmen they may 
have been settled by the gens or its chief. The words of style 
used in the sacramental real action (p. 179) suggest that there 
must have been a time when the spear was the arbiter, and 
when the contending parties, backed possibly by their clansmen 
or friends,^ were actual combatants, and victory decided the 
right. Such a procedure could not long survive the institution 
of a state.® In Borne there seems to have been very early 
substituted for it what from its general complexion one would 
inf^ was a submission of the question of right to the pontiffs 
as the repositories of legal lore. Nor is this view in conffict 
with the well-known passage in which Cicero affirms that in 
the earlier regal period—contrary to the later practice—a 
private citizen never acted as judge or arbiter in a civil suit 
(lts)y but that it was always disposed of in the king's court; ® 

* The praetor’s command to the parties to go to the ground suis tUrzegtie 8v>p6r- 
tivtihua praeseTitihus, “each with his seconds in attendance,” which ^oero (P. 
Mur. xii. 26) found so absurd, is manifestly a relic of it. 

” [But contrast Trial by wager of battel in English law which survived to the 
present century.—See Stephen’s Com. (6th ed.) iv. 601.] 

* “ Nec^vero quisquam privatus erat disceptator aut arbiter litis, sed omnia 
conheiebantur judieiis regiis” (Cic. De Rep. v. 2, 3). The old vTiters, Cicero 
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for the latter may quite well have consisted of the members of 
the collie of pontiffs, of which the king was the official head. 
But their proper functions were sacred. To bring what was 
a question of purely civil "ri^t within their jurisdiction, they 
engrafted on it a sacral element, by requiring each of the 
parties to make oath to the verity of his contention ; and the 
point that in form they decided \^as which of the two oaths 
was false, and therefore to be made atonement for. In sub¬ 
stance, however, ft was a finding on the real question at issue; 
and the party in whose favour it was pronounced was free to 
make it effectual if necessary by self-redress in the ordinary 
way.^ 

Of Servius, Dionysius says—using, as he often does, lan¬ 
guage more appropriate to the republican than to the regal 
period—that he drew a line of separation between public and 
private judicial processes; and that, while he retained the 
former in his own hands, he referred the latter to private 
judges, and regulated the procedure to be followed in causes 
brought before them.® The entrusting of the judicial office to 
a private citizen, chosen for each individual case as it arose, 
and acting on a commission from the praetor, instead of to 
permanent officials trained for the purpose, was one of the 
remarkable features of the Eoman system, and contributed 
greatly to the development of that instinctive jurisprudential 
faculty which eventually produced such admirtible results. It 

particularly, frequently seem to distinguish between Ittes and jurgia ; but among 
modems there is great difference of opinion as to whether the distinction was 
well founded, and if so, what it amounted to. * If Karlowa {RSm. CP. §^1-6) be 
right in his opinion (which, however, has met with little acceptance, and presents 
many and serious difiSculties), that while lUes were suits (1) founded either on 
statute or fixed and certain custom (both, according to him, included in the word 
lcx)f and (2) insisted in either by a legis actio sacramenti {infra, § 84), or (lateij^ 
a legis actio per condiclionem {infra, § 41), jurgia were (1) founded on undefined 
jus, of which king, consul, or praetor, in the exercise of his jurisdictio, waa the 
mouthpiece, and (2) brought under his notice in the shape dS a demand for 
appointment of a (delegated) judge (the legis actio per judicis postulationem, infra, 
§ 35)—if this view be right, the field of possible intervention by the kings in 
matters judicial would be materially widened. But the only thing absolutely 
certain about the distinction is that questions litigated per saoramentwm, and 
(afterwards) per condiclionem were lites and not jurgia. [See Nonius, s. v. Jurgium 
(Bruns, 6th ed. ii. p. 66) ; infra, p. 189.] 

’For details see infra, § 34. 


’ Dion. Hal. *v. 25. 
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is interesting, therefore, to inquire whether Servius is really 
entitled to the credit of the private judge. His reforms in 
other directions were such as to render some change in existing 
judicial arrangements all but imperalive. He was enormously 
increasing the number of the citizens,—^that is to say, of those 
who were to enjoy in future the privileges of quiritarian right, 
—and multiplying the souifces of future disputes that would 
have to be determined by the tribunals. Not improbably, too, 
if there be any truth in the statement that hb was the author 
of some fifty laws about contracts and crimes,® he thought it 
right to make some regulations for further restraining self-help, 
and for assuring something like uniformity of practice in fixing 
the amount of composition or reparation for minor wrongs. 
All this augmented the burden of the judicial office; so that 
the account we have of the institution by Servius of private 
judices, acting on a reference from him when he found a good 
cause of action averred, is more than credible. 

The question remains, however, was it his intention that 
those judges of his should have no official character, but should 
be selected from among the patrician citizens for each case as 
it arose, in the ordinary case sitting singly (unus jvdex) ? Or 
was it a collegiate court or courts that he established ? Pom- 
ponius alludes to two such courts, that of the centumviri and 
that of the decemviri litiJnis judicandis. The centuniviral 
court and centfimviral causes are often referred to by Cicero, 
and the range of their jurisdiction seems to have included every 
possible question of manus in the old sense of the word—status 
of individuals, property aftd its easements and burdens, in¬ 
heritance whether testate or intestate; in other words, all 
questions of quiritarian right. By the time of Gaius the only 

m. * Dion. iv. 13. It is said they were repealed by his successor on the tliroue ; 
“ignored” would be a better phrase, seeing that apjiarently the great majority 
of tlfem at least were not comitial enactments, but only instructions to the newly 
instituted [Sujrra, p. 65.] 

Literature: Schneider, /> Cviralijudicio apxd Romanos, Rostochii, 1834, 
and rev. by Zuinpt, in Richter’s Krit. Jakrh. vol. iii. (1839), p. 476 sy. ; C. G. 
Zumpt, Ucher Urapi'ung, Form, u. Bedeutung d, Centuniviralgcrichts, Berlin, 1838 j 
Huschke, Serv. Tullius, p. 585 sq. ; Bachofen, Be Romanoruni judiciis eivilihus^ 
Gottingen, 1840, p. 9 sq. ; Puchta, Tnstit. vol. ii. § 153 ; Keller, Rom. CP. § 6 ; 
Bethmann-Hollweg, Oesih. d. CP. vol. i. § 23 ; Clark, Early Roman Lair, p. 103 
aq. ; Karlowa, JlStn. (7P.. p. 247 sq. [Add Kuntze, Exeurse, p. 112 5 ) 7.1 
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matters apparently that were brought before it were questions 
of right to an inheritance of the jus civile ; but the spear, the 
emblem of quiritarian right generally, was still its ensign.^^ 
We liave no distinct re^rence to its existence before the 
beginning of the sixth century; but the *nature of its juris¬ 
diction, and the consideration that transition from a court of 
one judge to a court of a hundred Tis the reverse of what ex¬ 
perience of Eoman procedure would lead us to expect, induces 
the belief that its* origin must have been comparatively early, 
and due probably to Servius. But it is impossible to accept 
the opinion, even of so eminent an authority as Betlimann- 
Hollweg,^® that it was a plebeian court composed of plebeian 
members, and intended to administer justice only to plebeian 
citizens; that would be to run counter to all we read of the 
monopoly of the law in the hands of the patricians until the 
publication of the Flavian collection in the middle of the fifth 
century (p. 246), and to render unintelligible what Livy says 
of the honours conferred on its author by the grateful plebeians. 
It must have been, originally at least, a court of patricians, 
with a jurisdiction in questions of quiritarian right, whether 
arising among patricians or plebeians. 

It is Pomponius who also narrates that soon after the 
creation of the second praetorship (which was in 507 or 
thereabout) certain persons were appointed, under the title of 
decemviri litihus i%idicandist to act as president® of the centum- 
viral court. It las been attempted to identify them with the 
judices decemviri mentioned in the leges sacratae that followed 
the second secession in 3 0 5 U.c.,^® and to carry their institution 

“ Hasta signuni justi domiuii; . . . unde in centumviralibus judiciis hasta 
praeponitur” (Gai. iv. 16). Pomponius i. 2, ir. 2, § 29) dosij^ates tJie 

centumviral coui't as lichstxtf and Suetonius {Aug. 36) as centuinvlralis hasla^ 
[Hence hasta {subhastatio) for judicial sale, still retained in the Vcudere aZV asia 
of modem Italian law.] • 

Paul. Diac. in his abridgment of Festus, v. Centumviralia (Bruns, p. 264), 
says that, after the increase of the tribes to thirty-five {anno 613 u.c.), three 
members were chosen from each to act as judges {electiadjudicandiim) ; and that, 
although tlieir number was thus 105, they were nevertheless called centumviri 
for simplicity’s sake. 

Qesch. d, OP. vol. i. p. 57 sj. 

Liv. ix. 46, 6. See also Cic. P. Mur. xi. 25. 

See reference in note 11. [Mommsen, SR. iii. p. 81.] 
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likewise back to Servius. The decemviri of Pomponius may 
possibly have been the successors of those referred to in 
the Valerio-Horatian laws, and ^whose persons were therein 
declared inviolable^ like those of *the tribunes and aediles. 
But there is no semblance of reason for connecting them with 
the Servian reforms. The Valerio-Horatian decemvirs were 
plebeian officials, acting under the direction of the tribunes 
and aediles (p. 82 ), and can have had no existence until after 
the institution of the tribunate.^^ 

That Servius should substitute for king and pontiffs a 
numerous court of citizens to try questions of quiritarian right 
on remit from himself was quite in accordance with the 
general spirit of his reforms. It was not mere matters of 
personal dispute they had to decide, but a law they had to 
build up by their judgments, which was to be of general and 
permanent application; and as it was beyond the power of 
the king to overtake the task, what could be a more appro¬ 
priate substitute than a court of his counsellors acting under 
pontifical guidance ? But there were many cases requiring 
judicial assistance in which no question of quiritarian right 
had to be determined, but only one of personal claim,—of 
alleged indebtedness, whether arising out of a legal or illegal 
act, denied either in toto or only as to its amount. Matters of 
that sort were supposed to involve no general principle of law, 
but to be rathei^ mere disputes or differences about facts, which 
could well be decided by a single judge. To meet their case 

The theories maintained i;} reference to the centumviral and deceraviral 
courts “are very various. Some identify the cenUumviri with the Romulian 
senate of 100, and the decemviri with its decern primi, e.g. Sanio, VarremAana in 
d. Schrifien d. Bom. Jwristen (Leipsic, 1867), p. 123, Kuntze, Exov-rse^ p. 116, 
and (to some extent) Karlowa, p, 249. Some— e.g. Niebuhr, Bachofen, and 

^ethmann-Hollweg—attribute the institution of both colleges to Servius Tullius. 
Others— e.g. 6 . Zumpt—hold their establishment to have been contem¬ 
poraneous with the XII Tables; while others again— e.g. Puchta, Huschke, and 
Keller—credit l^ervius with the decernvirate, but postpone the establishment of 
the centumvirate to the sixth oeniury at soonest. [So long as plebiscita were 
binding only on the plebeians, they must have had judges of their own to 
decide disputes arising on them. These may have been the jvdicea decemviri 
of the Valerio-Horatian law. See infra, pp. 207, 208.] 

Pomponius sa 3 r 8 {Dig. i. 2, fr. 2, § 6) that even after the XII Tables the 
college of pontiffs annuidly appointed one of their number to preside in private 
judicial proce^es. [Cf. Ouq, Inst. Jurid. p. 148.] 
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was introduced the unus judex, appointed for each case as it 
arose, and acting really as the king’s commissioner. This was 
the beginning of a system that bore wondrous fruit in after 
years, and that eventually displaced altogether the more 
imposing court of the centumvirs.^® 

[On the centumviral and dccemviral Qpnrts, and the comparative antiquity 
of the procedure before them and the unva jx^dex, see Wlassak, R&m,. Process- 
geadxe, i. p. 131 aq. Wlassak gives reasons for holding that originally in legis 
actiones the trial com&only took place before a xmxis judex, and that the centum- 
viral and decemviral Courts did not come into existence till much later than the 
XII Tables, in accordance with the statement of Pomponius. It seems clear 
that in the later Republic the decemviri stlitiMis judicaTidis were mainly engaged 
in trying actions affecting personal liberty.] 
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THE JUS CIVILE 


From the Establishment of the Be^blic till the Sul^ugation of Central 

and Southern Italy 


CHAPTEE I 

HISTORICAL EVENTS THAT INFLUENCED THE LAW 

Section 16 .—The Change from King to Consuls 

The establishment of the consulate was not attended by the 
happy results that must have been anticipated by many of 
those who had rejoiced over the expulsion of the Tarquins. 
The retaliatory wars that followed cost Eome much of her 
territory. The influx of wealth from Etruria was suddenly 
checked; and the return of the Tuscan immigrants to their 
own country arrested at once the trading and mercantile ^spirit 
that had begun to develop. An important field of industry 
was thus closed, and the poorer classes forced to confine 
themselves to petty agriculture for their means of subsistence.* 
From their betters they met with little sympathy. Although 
in the cities of Latium the commonalty seem generally to 
have ranked as citizens, and to have had a substantial share 
in government as well as in military service and taxation, yet 
in Eome they were practically denied such a position; for the 
constitution of the centuriate assembly was such as to make 
the vote to which they were nominally entitled an empty 
name. Patrician predominance soon became ibuch more 
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Qi&TkBd ftnd oppressive than it had been in the time of the 
later kings. The consuls were not a whit less powerful than 
these had been. For they had ^hg same imperium, conferred 
in the same way; «and in virtue of it they might make and 
enforce what decrees they pleased, with little chance of 
impeachment on demitting, office, so long as they were respon¬ 
sible only to the comitia of the centuries and had done notliing 
to impair the privileges or offend the prejudices of those by 
whom they had really been elected. They had much in their 
power in the way of alleviating the position of the plebeians, 
Ijealing dissensions, and fusing the different elements of the 
populace into a united and cohesive community; but many 
did not care to take advantage of their opportunities, wliile, 
of the few who were animated by nobler sentiments, most 
feared to incur the enmity of their order, which usually con¬ 
signed those who had courage to resist it to death or exile. 
The times, too, were adverse. Constant petty warfare drained 
the resources of the peasantry and involved them in debt, 
from which they found it almost impossible to free them¬ 
selves,— debt contracted to patrician money-lenders. For 
it was the higher class that monopolised the little wealth of 
which Borne now could boast; amassed partly in fanning 
their holdings of public land through the agency of their clients 
and slaves, anc^ partly by their ruthless severity towards their 
debtors, whose mortgages were rarely redeemed, and who, as 
a final resource, had too often to impledge themselves^ to 
their creditors as the condition of a fresh advance. 

The inevitable result of this unhappy state of matters was 
a bitter feeling of hostility on the part of the plebeians towards 
the patricians and the new order of things,—a hostility that 
' manifested itself not merely in individual instances, but in a 
gejieral and all-pervading spirit of disaffection. In fact, while 
their desir® really was for equality in political rights and parti¬ 
cipation in the more substantial privileges enjoyed by their 
patrician fellow - citizens, the contumelious treatment they 
received at the hands of the latter drove them to baud them¬ 
selves together for purposes of united action. They even went 
so far as to form quasi-corporations within the limits of their 

* [Or their children.] 
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tadbes, and to establish their own tutelary divinities in Liber, 
libera, and Ceres, corresponding to the divine triad of the 
Capitoline. They were thu^ in a position to make common 
cause; and so effectually did they do so t^at frequently they 
refused to join in a campaign, and three times seceded in a 
body from the city, with the threat of complete severance of 
their connection with Boma On such occasions it was only 
the tardy promise, of redress of some overpowering grievance, 
to be embodied in laws under sanction of oath sa(^atae\ 
and apx^eals to their patriotism and common interests in face of 
an enemy, that induced them to forego their resolution.® 

Section 17.—Political Inequalities Eemoved 

It was not by any comprehensive and well-digested reform, 
dictated by considerations of justice, that the plebeians at last 
attained a position of political equality with the higher order, 
but by fragmentary legislation wrung from time to time from 
the latter against their will, and when Borne was in peril from 
dissensions within or hostile demonstrations from without. It 
was the first secession in the year 260 u.c., in resentment of 
the failure of M. Valerius to obtain the approval of the patri¬ 
cians for his proposals for alleviation of the condition of insol¬ 
vent debtors, that brought about the tribunate. The enactment 
that established it was the result of a treaty between the two 
orders, as solemn almost as if it had been concluded with 
fetial ceremonial between tywo independent states. With the 
institution of the new office the plebeians obtained a le\^rage 
power that stood them in good stead in their subsequent con¬ 
tests ; for in their tribunes, whose persons were declared sacred 
and inviolable, and whose number in course of time was * 
increased to ten, they obtained representatives who could 
officially expose their grievances, and protectors who within 
the city could stop the execution of a decree or the levy for a 
campaign, could impose fines on those disobeying their orders, 
could bring even a consul to trial for official misdeeds, and 
could prevent the election of new magistrates when complaints 
were too long unheeded. 

® [As to leges sacratae see Cuq, p. 113 ; Karlowa, R&n,. RQ. i, p. 99.] 

6 
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Still greater compactness was given to the plebeians as a 
power in the state rby the constitutional recognition in 283 of 
the elective and legislative com|^etency of their council (con- 
dliuini pldyisy. It often met be&re, and often passed resolu¬ 
tions {plebisdta)} It was now, however, that for the first time 
it took its place as one of the institutions of the commonwealth, 
and that its resolutions ^became of indisputable authority 
amongst the plebeians themselves; although^they were binding 
upon the citizens as a whole only when—as occasionally 
happened—they had been sanctioned by a senatusconsult.^ 

The second secession in 305 resulted in the overthrow of 
the decemvirate, which had been created to give effect to the 
demands of the plebeians for a codification of the law; and 
was followed immediately by the Valerio-Horatian laws, re¬ 
establishing the previous magisterial regime. One of their 
provisions was that whoever should harm a tribune of the 
people, an aedile, or one of the ten-men judges,” should forfeit 
his head to Jupiter and his fortune to Ceres.® The aediles 
here referred to had been first appointed on the institution of 
the tribunate; they were the assistants of the tribunes, had 
supervision of the market in which the plebeians disposed of 
their produce, were keepers of the temple of Ceres,* and 
specially charged with the custody therein of senatusconsults 
confirmatory of plebiscits. The ten-men judges {judiccs decem¬ 
viri) probably owed their institution to the tribunes them¬ 
selves ; they seem to have been judges in civil causes arising 
between plebeians, officiating on a remit from a tribune or aedile. 

According to Momm’sen, the creation of the comitia of the 
tribes was due to the same Valerio-Horatian laws.® If this 

1 The Icilisn law, empowering the tribune presiding at an assembly of the 
plebeians to prevent by very sta-ingent means its disturbance by ])atricians, is 
attributed by Dionysius to the year 262 : some historians, c.g. Schwegler, doubt 
the accuracy his date. 

® As in the case of the Terontilian law, which resulted in the compilation of 
the XII Tables, the Canuloian law, sanctioning intermarriage of patricians and 
plebeians, etc. * Liv. iii. 55. 

* It has been suggested that their original official designation may have been 
aediles Cereris, 

® Mommsen, Rom. Forsch. vol. i. p. 164. He holds that the passage in Livy, 
**ut, quod tributim plebs jussisset, populum teneret,” should read “quod 
tributim po^nlus jussisset,” etc. See also Karlowa, B6m. RO. i. p. 118 sq. 
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was SO, the object must have been not so much to favour the 
plebeians as to weaken the power of the tribunes * For while 
the new assembly, like the ^ondlium plebis, was based on the 
tribal organisation with a tribal vote, yet the patricians as well 
as the plebeians had access to it, and its convocation and pre¬ 
sidency were competent only to patrician magistrates. While 
there was in it, therefore, a semblance of concession to the 
plebeian preference for tribal arrangement, it was the magis¬ 
trate who convoked it that had the right to say what pro¬ 
posals should be submitted to it. It had this advantage,—that 
its resolutions were leges even without approbatory senatus- 
consult; but also this disadvantage,—that, like the resolutions 
of the centuries, they did not take rank as leges without the 
authority of the fathers {aiictoritas patrum), latterly, it is true, 
very much a matter of form, and from the time of the Publilian 
law of 415 conferred in advance.’' Whatever may have been 
the exact relation in which the two assemblies stood to each 
other constitutionally, there was difference enough between 
them to prevent an amalgamation ; each went its own course, 
the one summoned and presided over by a consul or the praetor, 
the other always by a tribune; the comitia of the tribes occu¬ 
pying itself with occasional general legislation on matters of 
private law, the council of the plebeians, more active than the 
other, devoting its attention more particularly to the redress of 
grievances that specially affected its own constituent members. 
All the latter needed to make it as efficient a legislative 
machinery as the former was that its resolutions should rank 
as leges without the necessity of a confirmatory senatuscdnsult. 
Livy says that the Publilian law of 415 contained a provision 
to that effect; but in this he is uncorroborated by any other 
authority. It was by the Hortensian law of 467, passed ■ 
immediately after the third secession, that the amendment, if 

[This view of Monimsen is strongly controverted ; see Soltau, OulHgkeU der 
riehisciie, p. 113 sg'.] 

* [Livy says (iii, 65, 3) ‘ ‘ qua lege tribuniciis rogationibus telum acerrimum 
datum est.”] 

^ [By auctoritas patrum is apparently here meant the sanction of the 
patricians. But in what respect this was necessary is a much-disputed question. 
See Liv. vi. 42, § 14, viii. 12, § 16 ; Becker, Itbin. Alt. ii, 1, 316 so. ; Mommsen, 
SR. iii, 1037 sq.; Clark’s Roinan Law, p. 137 ; Soltau, op. cit. p. yO sq."] 
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ever before proposed, was at last definitively effected; ” it 
declared,” says Gains, “ that plebiscits should be of force 
universally, and thus put them ^n^an equality with comitial 
enactments.” And«from that time there can be little doubt 
that the patricians, now a body numerically insignificant, were 
free to take part in the vojes of their tribes in the plebeian 
assembly whenever they were so minded,® 

Not less resolute and successful were •the plebeians in 
asserting their claim to participate in the honours of the state. 
But it was a harder fight. The argument with which ever and 
again they were met was that the supreme government of the 
divinely-founded and divinely-protected commonwealth could 
not possibly be intrusted to men whose descent disqualified 
them for communion with the gods {auspioia ); that to place 
the holies {res divinae) of the city in profane hands would be 
to draw down upon it the wrath of heaven. The first deter¬ 
mined contest about the matter was in 3 0 9. A provision in 
the XII Tables a few years previously had declared marriage 
unlawful between patricians and plebeians. C. Canuleius 
carried in the council of the plebeians a resolution that this 
obnoxious enactment, a standing proclamation of social as well 
as political inequality, should be repealed; and to it he ap¬ 
pended a second,—that the consulate should be opened to the 
plebeians. Witji these in his hand he presented himself before 
the senate (to which the tribunes had the entry, but without a 
vote), and demanded a confirmatory senatusconsult. After 
much strong language, much contemptuous denunciation of the 
loosefiess of the matrimonial relations of the lower order, 
sancticmed by no auspices and hallowed with no sacrifice, and 
much declamation more or less sincere about the divinity of 
the commonwealth, the senate was persuaded to accept the 
fingt resolution, but refused to adopt the second. Canuleius 
was disposed to rest satisfied with his victory, conceiving— 
and events proved he was right—that once mixed marriage 
should be not sanctioned merely but realised, a few years 
would suffice so far to efface distinctions as to render the 
advance to complete equality comparatively easy. His col¬ 
leagues, however, insisted on proceeding with the second 

^ \C<mtra Soltau, op. nt. pp. 45, 47.] 
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resolution. The result was a compromise, whereby it was 
arranged that for the consuls six military ^tribunes with con¬ 
sular powers should be substituted, three from each of the 
orders; but, though the new magistrates were elected, it was 
more than forty years before a plebeian had a place among 
them. 

In 378 a still bolder proposal was made by C. Licinius 
Stolo, one of the t-ribunes, who had married a daughter of a 
distinguished patrician, and L. Sextius, one of his colleagues. 
They submitted three rogations to the plebeian assembly, the 
first demanding that consuls should again be elected instead of 
military tribunes, the second dealing with the occupancy of 
the state lands (§ 19), and the third with the law of debt 
(§ 2 0). His proposals were promptly passed by the j)lebeian8, 
but at once rejected by the senate. For nine years did the 
contest last; eight times were the identical measures voted by 
the one body, only to be thrown out by the other All this 
time Licinius and his colleagues were regularly re-elected by 
their grateful and determined constituents ; and for the last 
five years of it, in the hope of bringing the senate to reason, 
they employed their veto to prevent the election of the supreme 
magistrates. It was only when a war with Velitrae became 
imminent that the patriotism of Licinius induced him to with- 
di'aw it. His forbearance brought its rewardj for in 387 he 
had the satisfaction of seeing his proposal acceijted, and in the 
year following, his colleague, L. Sextius, installed as the first 
plebeian consul. But the installation was to an office shorn 
of some of its prerogatives. For, ju'fet as the regimen ntbrum 
and virtual control of admission to the senate {lectio senaUis) 
had been severed from the consular prerogative and confided 
to a patrician censor when the militaiy tribunate was estab¬ 
lished, so was the supreme judicial office {jurisdictio') divorced 
from the consulate when thrown open to plebeiaijs, and in¬ 
trusted to a patrician praetor (p. 228), the custody of the 
temples being at the same time committed to curule aediles. 
Not for long, however, did the severance last. With the ad¬ 
mission of the plebeians to the consulate the rest was but a 
matter of time. Within thirty years the dictatorship, cerisor- 
sliip, and praetorship had ceased to be exclxisivel^ patrician 
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offices. The last step was gained in the Ogulnian law of 454, 
which threw open f the pontihc&te; although it was not until 
502 that a plebeian actually regc^ed the supreme dignity of 
powti^ex maodmus. • 

Section 18.— Uncertainty of the Law 

The later kings, with the exception of .the last, in their 
desire to conciliate the plebeians, whom Cicero says they re¬ 
garded as in a manner royal clients, were careful that justice 
should be administered to them in their private relations, if 
not as citizens entitled as of right to claim the protection of 
the laws, yet as subjects to whom to deny it would be alike a 
patronal betrayal of trust and a grave mistake in policy. 
Servius’s reputed fifty enactments about contracts and wrongs 
were probably nothing more than a series of instructions to 
those whom he deputed to act under him as judges (p. 65); 
but their attribution to him indicates an effort on his part to 
secure that the dispensation of justice should neither be 
neglected nor left to caprice or haphazard, one rule to-day and 
another to-morrow. With the consulate, and the disregard of 
the laws and instructions of the kings, all this was changed. 
The consuls, with their harassing military engagements, could 
have little time^ to devote to their judicial functions or properly 
to instruct those to whom they delegated the duty of investi¬ 
gating and adjudicating on the merits of a pomplaint; and the 
yearly change of magistrates must itself have been a serious 
obstacle to uniformity eiAier of rule or practice so long as the 
law rested on nothing but unwritten custom. One can well 
believe, too, when feeling was so embittered between the orders, 
that it was no rare thing for a consul to use his magisterial 
pijnitive powers {coercitio) with undue severity when a plebeian 
was the object of them, or to turn a deaf ear to an appeal for 
justice addressed to him from such a quarter. The state of 
matters had become so intolerable that in the year 292 the 
demand was made by C. Terentilius Arsa, one of the tribunes, 
that a commission should be appointed to define in writing the 
jurisdiction of the. consuls, so that a check might be put on 
their arbitrary, fiigh-handed, and oppressive administration of 
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what they were pleased to call the law. His colleagues in¬ 
duced him for the moment not to press hip demand, which he 
was urging with a violence^ of invective that was unlikely 
to promote his object. But next year tihey made common 
cause with him, requiring that the whole law, public and 
private, should be codified, and its imcertainty thus as far as 
possible be removed. After a few years’ delay upon one pre¬ 
tence or another, preliminary steps were taken for giving effect 
to a demand that in itself was too reasonable to be withstood; 
and in the years 303 and 304 the result was seen in the 
Twelve Tables, which became the basis of the bulk of the jus 
civile. Their history, sources, and contents will be explained 
hereafter (§§ 21-24). 

Section 19.—The Public Lands 

The disposal of territory acquired by conquest, especially 
that part of it which was neither assigned gratuitously {ager 
assign-atus) nor sold {ager quaestorivs) to citizens as private 
property, was at all times a source of more or less bad feeling 
and contention. There were many ways of dealing with it. 
Land in cultivation at the time of its conquest, or at least so 
much of it as was taken from its old occupants, was usually 
let for short terms for a money rent {vectigal), while the better 
pasturage was dealt with in the same way, the rent (scriptura) 
being proportioned to the number of cattle put to graze upon 
it. Uncultivated lands {agri occupatorii) were left free to the 
occupancy of the first comer who was prepared to recognise 
the state’s ownership by payment of a tithe of all standing 
crops, and double-tithe of all hanging fruits gathered by him. 
Lands of this sort in the occupancy of any particular indi¬ 
vidual were technically known as possessiones, and their holder 
as po^essor. Not being private property, though^ capable of 
transfer by sale or gift, and of passing by succession just as if 
they were, such lauds never figured in their occupants* pages 
in the valuation-roll (p. 55); no military service was rendered 
nor any tribute paid in respect of them. This was what 
rendered them so valuable. It was from them that the 
patricians derived their wealth. By the hgency* of clients. 
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freedmen, and slaves, they were able to make them very pro¬ 
ductive without m^ch personal effort. And for long they had 
the monopoly of them. Yet not^of right, but only by force of 
custom and by their commanding influence. Although their 
exclusive occupancy of them in the early years of Borne was 
due to the very simple reason that they alone were citizens, 
yet when the plebeians were admitted to the franchise, and 
the territory largely increased, they refused Jbo abate anything 
of their pretensions, which they sought to justify on the 
ground of patrician privilege. What was worse, the tithe was 
neglected, and the state revenues thereby so much diminished. 
The pasture land, too, was treated in much the same fashion, 
—the use of it denied to the humble citizen, and confined 
by the senate to the patricians and a few of the wealthier 
members of the lower order, who often managed to evade pay¬ 
ment of their rent througli the indulgence of the quaestors 
whose duty it was to exact it. And what was quite as great 
a hardship was this,—that while the plebeian was subject to 
tribute in respect of the cattle with which he worked his farm, 
the patrician herds grazing on those public pastures, as they 
were not res mancipi, were liable to no such burden. 

The first serious attempt to redress those grievances was 
that made by Sp. Cassius, in co-operation with the tribunes, in 
the year 208. He aimed at three things,—the cui’tailment 
of the privileges asserted by the patricians, the regular collec¬ 
tion of the dues leviable alike for the possessioTies and the 
pasturage, and the instant distribution of some of the lands 
takeip in recent conquests amongst the poorer citizens by 
whose prowess they had been won. His scheme miscarried; 
but subsequent agrarian proposals modelled upon it, and 
usually introduced immediately after some fresh conquest, 
were more fortunate. Yet on the whole they failed to amelio- 
rate the position of those for whose benefit they had been 
passed. A poor plebeian was not able to cultivate to advantage 
anything but a small plot he could work himself with the aid 
of his sons; and even this fell all too soon into the hands of 
some capitalist, either by purchase or by foreclosure of a mort¬ 
gage. And so, notwithstanding all the efforts of legislation 
to distribute the land, it continued to accumulate in the hands 
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of a few. This was what led to the agrarian provisions of 
the Licinio-Sextian law of the year 387^—that no citizen 
should hold more than 500 Jugers of araole land, or put to 
graze more than one hundred oxen and ^ve hundred sheep 
upon the public pastures; while every occupant of arable 
land was to employ on it as much free as slave labour. 
Although by various devices the "restrictions imposed were 
easily evaded, yet .the passing of the enactment was in itself 
a declaration that gentile privilege, if it had ever existed, was 
no longer admitted. The object of later agrarian laws was 
usually to withdraw portions of the ager publicm from their 
possessors for distribution (assignatio) among poorer citizens 
as owners; the Licinian law had disposed for ever of any 
pretence of right on the part of the patricians to exclusive 
occupancy of the domain land. 

Section 20.—The Law of Debt 

The tumults and seditions so frequent in Rome during 
the first two centuries of the republic are more frequently 
attributed by the historians to the abuses of the law of debt 
than to any other cause, social or political. The circum¬ 
stances of the poorer plebeians were such as to make it almost 
impossible to avoid borrowing. Their scanty means were 
dependent on the regular cultivation of their *little acres, and 
on each operation of the agricultural year being performed in 
proper rotation and at the proper season. But this was every 
now and again interfered with by wurs which detained *them 
from home at seed-time or harvest, practically rendering their 
farms unproductive, and leaving them and their families in 
straits for the commonest necessaries of life. A poor peasant, 
in such a case, had no alternative but to apply to a capitalist 
for a loan either of corn or money. But it was noj to be £ad 
without security, and rarely without interest. It was not that 
the lender doubted the borrower’s honesty and willingness to 
repay his debt; it was rather that there was every chance 
that next year a fresh war might again interfere with the 
latter’s agricultural operations, leave him again without a crop, 
and thus render repayment impossible. And* so, while interest 
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accumulated and was periodically added to capital, new loans 
had year after year to be contracted as long as any acres 
remained that comd serve as a^ security; failing all things, 
the debtor bad to* yield himself to his creditor in de facto 
servitude. This was a result of the transaction with the 
copper and the scales, technically known as nexum, whose origin 
has already been referred^ to (p. 66). It was bad enough 
at the best, but horrible in its abuse. For^ not content with 
the slave's work he exacted from his debtor, the creditor too 
often put him in chains, and starved him and flogged him, as 
if really and truly a slave instead of still a Homan citizen. 
For that the status of the notwithstanding their bondage, 
was still that of freemen and citizens is clearly demonstrated 
by the fact that again and again, when there was a scarcity of 
fighting men to face an approaching enemy, their creditors 
were required to release them for the term of the campaign, 
reclaiming them when it was over. To such a height did 
the system grow, that often those free bondmen might be 
reckoned by thousands, and that the saying was almost justified 
that every patrician’s dwelling had become a private prison- 
house.' For it so happened, owing to causes already explained, 
that for a long time it was almost exclusively in patrician 
hands that capital had accumulated, so that they were the 
lenders and opjpressors, and the poor plebeians the borrowers 
and oppressed. 

Many were the commotions and frequent the revolts to 
which such a state of things gave rise. It could hardly be 
otherwise. They were ho fraudulent bankrupts or reckless 
speculators those miserable objects who appeared from time to 
time in the market-place, with lacerated shoulders, tattered 
garments, and famished countenances, to relate the story of 
their wrongs, but brave citizens who had been reduced to in¬ 
solvency by a vicious system, which required them at a day*s 
notice to leave their fields unsown or unreaped in order to 
fight the battles of the commonwealth, and that (till the year 
348) at their own cost.® According to Livy, it was the sight 
of one of those wretched Tiesci, and the tale he told his old 
comrades of the sufferings he had enduted, that was the 

1 Liv. 36. * 2 Aug. Be Ctv. Bet, ii. 18. 



ascT. 20 


THB LAV or DEBT 


n 


immediate incitemeot to the first secession. The establish* 
ment of the tribunate was its great constitotional result; but 
that gave no relief so far as J:he treatmentrof a debtor by his 
creditor was concerned; for the tribunes ^ouJd not interfere 
with the action of a private citizen, but only with that of an 
official The same enactment, however, that created the 
tribunate and its jus awsili% contained a provision that to 
many must have, been even more welcome,—that all debts 
were to be remitted and all to be liberated.® This, if not 
actually the first,* was at all events a forerunner of a long 
series of enactments for ameliorating the position of those who 
had been obliged to borrow money and by no fault of their 
own were unable to repay it. There were laws to repress 
usury: for example, a provision of the XII Tables making the 
undarium fenvs — i.e. one-twelfth of the capital, or per 
cent yearly ®—the maximum rate, and imposing a fourfold 
penalty on its contravention; a law in the year 407 reducing 
the rate to 4J and giving debtors three years* grace; and the 
Genucian law of 412, making the taking of interest altogether 
illegal, but which, as one might expect, soon became a dead 
letter.® And there were enactments remitting debt on terms 
that were ever varying, such as one of the Licinio-Sextian 
laws of 387 U.C., —that interest already paid should be im¬ 
puted to reduction of principal, provided the balance was paid 
off in three annual instalments. 

Finally came the Poetilian law of 428.^ Its occasion, 
purpose, and effect have been subjects of much discussion, 

® Dion. vi. 88, vii. 49. See on this, and on the silence of Livy in regard to 
it, Schwegler, Rom. Gesch. vol, ii. p. 259. 

* Dionysius (iv. 9) vaguely attributes sonae similar measures of relief to 
Servius Tullius. 

* [It seems probable, though disputed, that this applied to a year of ten 
months, which is equal to 10 per cent on the year of twelve months. Some 
writers, however, taking the view (erroneously, it is thought) that interest was 
payable monthly even at this early period, make the rate of interest 12 per cent, 
or, if one«twelfth of the capital were payable monthly, 100 per cent. Slee 
Theureau, Nouv. Rtv. Hist. 1893, p. 713 ; Giraud, Des N&d, p. 12. On the 
existence of a year of ten months, cf. Girard, p. 604, n. 1, citing Mommsen.] 

^ [Earlowa, Rirni. RG. ii. p. 568, raises doubts as to the enactment of this 
law.] 

’ Liv. viii. 28 ; Cic.'Dc Rep. ii. 34, § 69. j|(Tbe date is uncertain ; see Girard, 
p. 86.] 
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Section 21.—Theik Compilation 

The circumstances that occasioned the compilation of the XII 
Tables have been alluded to in Section 18. The first practical 
step towards it was taken in the year 300, in the despatch of 
a mission to Greece and the Greek settlements in Southern 
Italy, to study their statute law and collect any materials that 
might be of service in preparing the projected code. It may 
well be doubted whether the embassy ever went so far as 
Athens. It was quite unnecessary that it should, seeing how 
easily transcripts of Greek legislation were to be obtained in 
Cumae and other Ionic colonies not far from home, as well as 
in the Greek Settlements in Lower Italy and Sicily. On the 
return of the three ambassadors in 302, all the magistracies 
were suspended, and a commission of ten patricians {decemviri 
legihais scrihundis) appointed with consular powers, under the 
presidency of Appius Claudius, for the express purpose of re¬ 
ducing the laws to writing. In this task they had the assistance 
as interpreter of one Hermodorus, an exile from Ephesus, whose 
presence seems to confirm the narrative of the previous collec¬ 
tion of Greek material. Before the end of the ensuing year 
(303), the bulk of the code was ready, and was at once passed 
into law by the comitia of the centuries, and engraved or 
impressed ^ on ten tables of wood, probably faced with stucco, 

^ [It can hardly be supposed that they were impressed. The statement, ‘ ‘ leges 
. . . in aes incisas in publico proposuemnt, ” of Livy, iii. 67, 10, applies to a 
later period. See Vgigt, XII Taf. i. § 7, n. 2, 3 ; cf. Kruger, Geach. d, Quellen^ 
p. 9, n. 9.1 
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which were displayed in the Forum. Next year the decem- 
virate was renewed with a slight change of personnel, but under 
the same presidency as before; and in tl£ course of a few 
months it had completed the supplemental Imatter, which was 
passed in due form, and displayed on two other tables, thus 
bringing the number up to twelve, and giving the code its 
ofQcied name of Lex XII Tabularvm?^ 


Section 22.—Their Sources^ 

There were provisions in the Tables that were almost literal 
renderings from the legislation of Solon; this is so stated, with 
reference to particular enactments, by both Cicero and Gaius.^ 
Others again bore a remarkable correspondence to laws in 
observance in Greece, such as the provision that the convey¬ 
ance following on a sale should not carry the property until 
the price had been paid or security given for it to the seller,® 
and the rules about theft discovered with loin-cloth and platter 
{furtum linteo et laTice conceptum),*^ but which there is no 
authority for saying were directly borrowed.® By far the 
greater proportion of them, however, was native and original. 
Not that they amounted to a general formularisation of the 
hitherto floating customary law; for, notwithstanding Livy's 
eulogium of them as the fountain of the wjiole law, both 

® [Tho Tables were in existence and seem to have been hung up in the Forum 
as late as the third centtiry of our era. The recent remarkable discovery of the 
Tables of Gortyn, nearly as old in date as the decemviral code (see Roby iii Law 
Quarterly Review^ vol. ii. p. 136), may justify the slender hope that a copy of 
the XII Tables may yet be found. See Mitteis, Reichsrecht, p. 138.] 

^ [On this and the preceding section consult Cuq, Irist. Jurid, pp. 123-137, 
where the principal authorities are cited. ] 

® Cic. De Leg. iL 23, § 69, in reference to the regulations about funerals in 
Table X ; Gai. lih. 4. ad XII Tab. in Dig. x. 1, fr. 13, and xlvii. 22, fr. 4,,in 
reference to other provisions. 

** A provision attributed to the XII Tables by Justinian (Insit. ii. 1, 41), 
which bears a close resemblance to a statement of Greek law by Theophrastus ; 
see Hofmann, Periculum beim Kaufe (Vienna, 1870), p. 172, and his BHtrdge 
zur Qesch. d. griech. u. rom. llechts (Vienna, 1870), p. 71. 

* Aristoph. Nub. 497 sj'., and scholia to 499. [See infra, j>. 141, and/m^r. 
16 in tho 7th table in Appendix.] 

® On the whole subject see a paper by Hofmann “ On the Influence of Greek 
Law on the XII Tables,” in his BeWrage, p. 1 sj. 
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private and public,® it seeius clear that many branches of it 
were dealt with in’^the Tables only incidentally, or with refer¬ 
ence to some poinj of detaiL TJhe institutions of the family, 
the fundamental tules of succession, the solemnities of such 
formal acts as mancipation, Tvexum, and testaments, the main 
features of the order of judicial procedure, and so forth,—of 
all of these a general knowledge was presumed, and the decem¬ 
virs thought it unnecessary to define them. , 

What they had to do was to make the law equal for all, to 
remove every chance of arbitrary dealing by distinct specifica¬ 
tion of penalties and precise declaration of the circumstances 
under which rights should be held to have arisen or been lost, 
and to make such amendments as were necessary to meet the 
complaints of the plebeians and prevent their oppression in 
name of justice. Nothing of the customary law, therefore, 
or next to nothing, was introduced into the Tables that was 
already universally recognised as law, and not complained of 
as either imequal, indefinite, defective, or oppressive. Only 
one or two of the laws ascribed to the kings reappeared in them, 
and that in altered phraseology ; yet the omission of the rest 
did not mean their repeal or imply denial of their validity; for 
some of them were still in force in the empire, and are founded 
on by Justinian in his Digest. Neither were any of the laws 
of the republic anterior to the Tables embodied in them, 
although for long afterwards many a man had to submit to 
prosecution under them and to suffer the penalties they 
imposed. In saying, therefore, that for the most part the 
provisions of the deceifl^dral code were of native origin, all 
that is meant is that they were the work of the decemvirs 
themselves, operating upon the hitherto unwritten law in the 
directions already indicated. 

SBcohoN 23 .—Their Remains and Reconstruction^ 

It is probably quite true that the original tables were 

® Liv. iii. 34, where he calls them not only “ fons oninis publioi pxivatique 
jnris,” but “corpus omnis Romani juris.*’ 

^ [See Zocca*Rosa, II cmmnenio di Qaio alle legge delle XII Tamale^ Roma, 
1888. Kruger, Geach. d. Quellent pp. 12-21; sttpm, p. 96, n. 2.] 
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destroyed when Borne was sacked and burned by t;be Gauls. 
But they were at once reproduced, and transcripts of them 
must have been abundant i^ as Cicero saysiwas still the case 
in his youth, the children were required to commit them to 
memory as an ordinary school task.^ This renders all the 
more extraordinary the fact that th§ remains of them are so 
fragmentary and their genuineness in many cases so debatable. 
They were embodied in the Tripertita of Sextus Aelius 
Paetus (p. 247); they must have formed the basis of all the 
writings on the jus civile down to the time of Servius Sulpicius 
Bufus (who first took the praetor’s edicts as a text); and they 
were the subjects of monographs by L. Acilius Sapiens in the 
latter half of the sixth century of Borne, by Servius Sulpicius 
Bufus himself in the end of the seventh or beginning of the 
eighth,® by M. Antistius Labeo in the early years of the empire, 
and by Gains probably in the reign of Ant, Pius. Yet a 
couple of score or so are all that can be collected of their 
provisions in what profess to be the ipsissima verba of the 
Tables (though in a form in most cases more modern than 
what we encounter in other remains of archaic Latin). These 
are contained principally in the writings of Cicero, the Nodes 
Atticae of Aulus Gellius, and the treatise De verbomm signijica- 
Hone of Festus,* the two latter dealing with them rather as 
matters of antiquarian curiosity than as rules of positive law. 
There are many allusions to particular provisions in the pages 
of Cicero, Varro, Gellius, and the elder Pliny, as well as in 
those of Gains, Paul, Ulpian, and jpther ante-Justinianian 
jurists. But such allusions, in the case of the later writers 
at least, must be accepted with caution. For it is often diffi¬ 
cult to know whether it is the text itself that was their source 
of information, or not rather the readings of the interpreters 
(p. 246); whose rules, as is well known, were often nothing 
more than analogical applications of provisions of the Tables,® 

* Cic. De Leg, ii. 23, § 69. 

* There is no positive evidence of a monograph by Servius ; it is only matter 
of inference from the fact that his definitions of words and jihrases of the Tables 
are frequently quoted by Festus. 

^ [Le. of Verrius Flaccus, as epitomised by Festus.] 

* JB.g. the tutory-at-law of patrons ; attributed to the Tables only per 
aequ&ntiam (Gai. i. 166 j Ulp. xi. 8). 
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or arbitrary constructions of them suggested by considerations 
of social policy.® 

With such dwecta me/mbra^i^ operate upon, the work of 
reconstruction has*been beset with difficulties. The questions 
that had to be encountered at the outset were these:—(1) 
were the provisions of the.Tables arranged systematically ? and 
(2) if they were, did they run on continuously, or was each 
Table in a manner complete in itself? Thfe earlier editors, or 
at least some of them, seem to have assumed an answer to the 
first question in the negative, and accordingly adopted an 
arbitrary arrangement of the fragments; that of Charondas, for 
example, in 1578, was into public, private, and sacred law. 
Latterly, and ever since the appearance of the reconstruction of 
Jac. Gothofredus (Godefroi) in 1616, the editors have proceeded 
on the assumption that not only were the individual laws 
arranged upon a definite plan, but that each Table was 
complete in itself. But they are far from unanimous as to 
the sequence of the Tables or the proper allocation of the 
fragments amongst them. There are not more than four or 
five of the latter whose positions are expressly defined by 
ancient writers; and two or three more are said to have been 
the work of the decemvirate of 304, and therefore must have 
been in one or other of the two last and supplemental Tables. 
Beyond these jjiuch is left to the ingenuity of the reconstructors. 

They have relied for guidance mainly on Gaius’s commen¬ 
tary on the decern viral code and on Julian’s consolidation of 
the praetorian edict. The commentary is in six books, in 
which Gaius is supposed to have followed the order of his text, 
devoting one book to every two Tables; but as the excerpts 
from them in the Digest are few, and refer to only a small 
number of the matters we are assured were dealt with by the 
decemvirs, their value as a guide seems to have been overrated. 
There is fi sort of tradition tliat, as Justinian in his Digest and 

« E.g, the exclusion of all women except sisters of an intestate from succes¬ 
sion as agnates. Gains (iii. 23) says this was provided in the statute ; while 
Justinian, on the authority of Pavil (in a commentary of his on the Tertullian 
senatusconault) assures us \(Jod. vi. 68, 14, § 1, Inst, iii. 2, 8) that it was due 
to the restrictive interpretation of the jurists. Says Ulpian {Big. 1. 16, 6), 
“ Verbura ‘exlegibus’ sic accipienduni est; tam ex Icgum sententia, quam ex 
verbis.” 
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Code followed the order of the Edict, so Salvins Julianus, in 
consolidating the latter, followed the order of the XII Tables; 
and of this clue the editoys*have availed fcemselves so far as 
it goes. The latest of them, Voigt, relies %n addition on the 
order of matters in the various commentaries on the treatise of 
Sabinus (p. 298) on the civile {Sahini lihri tree jv/ris 
civilis)? As those commentaries run parallel throughout, he 
concludes that they closely follow the sequence of the treatise 
with which they are dealing; and this, he holds, corresponded 
exactly to the Tripertita of Sextus Aelius Paetus (p. 247). 
But the Tripertita included the XII Tables, arranged, as is 
supposed, in their legal order; and so, through Sabinus and 
his commentators, Voigt obtains a guide of some value, and 
which has the advantage of being a good deal earlier than 
those mainly followed by his predecessors in the work of 
reconstruction. The misfortune is that it is impossible to 
arrive at a generally accepted tabulation for purposes of 
reference; Dirksen differs from Gothofredus, Schoell to a 
slight extent from Dirksen, and Voigt very materially from all 
of them. There is unanimity as to the order and contents 
generally of the first three Tables, and the contents of the 
tenth; but as regards the others there is considerable 
divergence,—Dirksen, for example, placing the fragments 
relating to succession in the fifth Table, whije Voigt places 
them in the fourth. It is safer, therefore, when referring to a 
provision of the Tables, to quote the ancient writer on whose 
authority it is said to have been contained in them, without 
specifying either table or law. For,*after all, the seqiience is 
of little importance, and is throughout purely conjectural.® 

’ Seo his paper “TJebor das Aelius und Sabinus System,” in the Abhandl. 
{Phil.-Hist. Cl.) d. K. Sacha. Gesellsdi. d. JVisaenach. vol. vii, p. 820 sq. ; also 
his Xn Tafeln, vol. i. p. 56 aq. 

® Dirksen’s Ucheraichi der hisherigen Perauche zur Kritik u. liarslellung d. 
Zwblf-Tafel-Fragmente (Leijjsic, 1824) supplies the basis of all the later work on 
the Tables anterior to that of Voigt. Schoell, in his Legis XII Tab. reliquiae 
(Berlin, 1866), made a valuable contribution to the literature of the subject from 
a philological point of view. His version has been adopted substantially by 
Bnins in his Fontea juris Romani antiqui, p. 16 sq., and Wordsworth, in hia 
Iragmenta and Specimens of Early Latin (Oxford, 1874), p. 253 sq. The latter, 
in a subseq^uent part of his volume (pp. 602-538), has added notes, historical, 
philological, and exegetical, which constitute a valuable commentary on the 
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Section 24.—Geneeal Chakacteristics of the Laws in 

I THE Tables 

In form the laws of the tables were of remarkable brevity, 
terseness, and pregnancy, with something of a rhythmical 
cadence that must have greatly facilitated their retention in 
the memory. For example:—“ Si in jus vocat, ito, Ni it, 
antestamino. Igitur em capito. Si calvitur pedemve struit, 
manum endo jacito.” ^ “ Aeris confessi rebusque jure judi- 

catis XXX dies justi sunto. Post deinde manus injectio esto. 
In jus ducito.” ® “ Si intestato moritur, cui suus heres nec 

escit, adgnatus proximus familiam habeto.” ® “ Cum nexum 

faciet mancipiumque, uti lingua nuncupassit ita jus esto.*’^ 
Here and there the rules they embodied were permissive, but 
for the most part they were peremptory, running on broad 
lines, surmounting instead of removing difficulties. Their 

Tables as a whole. Voigt’s two yolumes, under the title of Geachichte vmd System 
dts Civil- umd Criminal-Reehies, xoie -Processes^ der XII Tafeln, nebst deren 
FragTnenten (Leipsic, 1883), contain an exposition of the whole of the earlier jus 
civile, whether embodied in the Tables or not. The history of them occupies the 
first hundred pages or thereby of the first volume: his reconstruction of fragments 
and allusions—a good deal fuller than any earlier one, and supported by an 
imposing array of authorities, but not to be accepted without caution—is in the 
same volume, pp. 693-737. The following is an outline of the arrangement 
generally adopted, with Voigt’s variations:—1. Summons, and initial procedure 
in litigation before consul or praetor. II. Second stage of procedure,—before the 
centumviral court of one or more judges or arbiters, on remit from the consul or 
praetor. III. Execution by a judgment creditor against the body of his debtor. 
IV. Law of the family (Voigt—Law of the family and of succession). V. 
Succession and guardiansiiip (Voigt—Acquisition of property and law of con* 
tractutfl obligations). VI. Ac<|uisition and possession of property (Voigt— 
Guardianship of various sorts). VII. Rights pertaining to land (Voigt—Private 
delicts generally and their penalties). VIII. Delicts (Voigt—Relations between 
conterminous landowners and agrarian delinquencies). IX. Public law (Voigt— 
Public and criminal law). X. Regulation of funerals. XI. and XII. Mis¬ 
cellaneous supplementary provisions. [As to Voigt’s reconstruction, see Kruger, 
Oedth. der Qvsllen, p. 12, n. 21. An edition of the XII Tables, with a modernised 
arrangement«of the subject matter and notes in English, by F. Goodwin, has 
been published, London, 1886. The text of the Tables is given in the Appen¬ 
dix, pp. 484 sy.] 

1 The words “si in jus vocat” were the initial words of the Tables (Cic. De 
Leg. ii. 4, § 9). The rest of the provision is a composite of fragments from 
Porph. in ffor. Sat. i. 9, 76 ; Festus, v. Struere (Bruns, pp. 17, 296); and Gai, 
VSb. 1. ad XII Tab. {Dig. 1. 16, 233 pr.). 

* Aul. Gell. XX. 1^ § 45. 

* Festus, V. Nuncupala (Bruns, pp. 23, 276). 


* Ulp. xxvi. 1. 
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application might cause hardship in individual instances, as 
when a man was held to the letter of what he had declared in 
a nexmti or mancipation, evep though he had done so imder 
error or influenced by fraudulent misr^resentations; the 
decemvirs admitted no exceptions, preferring a hard and fast 
rule to any qualifications that might cause uncertainty. 

The system as a whole is one of as distinguished from 
fas (§§ 6,7); their respective spheres had by the beginning 
of the fourth century of Home become much more clearly 
separated than in the reigns of the earlier kings. Not that 
the feus had ceased to influence the lives of the citizens even 
in their private relations; but it had become a power outside 
the law,—one may believe was purposely and carefully kept 
outside of it by the authors of the Tables, who were drafting a 
legislation that was to apply to a mixed community, holding 
somewhat diverse ideas of what religion enjoined and could 
enforce. The same feeling probably accounts for the dis¬ 
appearance of purely religious or sacral penalties for crimes 
and offences. In the royal laws execration (scicratio capitis, 
sacer esto) was not an uncommon sanction (p. 53); but in the 
Tables it occurs only once pure and simple, and that with 
reference to an offence that could be committed only by a 
patrician,—material loss caused by a patron to his client 
{patronus si clienti fraudem faxit sacer esto).^^ In all other 
cases the idea that a crime was an offence against public order, 
for which the community was entitled in self-protection to 
inflict punishment on the criminal, is as prominent as the 
older one that it was a sin against thfe gods, to be expiatSd by 
dedication of the sinner to the divinity more especially out¬ 
raged by his offence. Hanging and beheading, flogging to 
death, burning at the stake, throwing from the Tarpeian rock,— 
such are the secular penalties that are met with in the Tables; 
but in one or two instances the hanging and so fortt is at the 
same time declared a tribute to some deity, to whom the goods 
of the criminal are forfeited {consecratio 'bonorum). 

It is not unworthy of notice that traces remained in the 

* Serv. ad Aen, vi. 609. Comp, law of Romulus in Dion. Hal, ii. 10 
(Brims, p, 4). It is quite possible that Serviua was in err 9 r in attributing this 
provision to the Tables. [See mpra, p. 9 n. ; Cuq, p. 169.] 
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Tables of the old system of self-help. The rmnus injectio of 
the third Table—the execution done by a creditor against 
his debtor—was easentially the fame procedure as under the 
kings, but with the addition of some regulations intended to 
prevent its abuse. A-gainst a thief taken in the act something 
of the same sort seems still to have been sanctioned j ® while 
it was still lawful to kill* him on the spot if the theft was 
nocturnal/ or even when committed during the day if he used 
arms in resisting his apprehension.® According to Cicero® 
there was a provision in these words —** si telum manu fugit 
magis quam jecit, arietem subicito: ” this is just a re-enactment 
in illustrative language of the law attributed to Numa/® that 
for homicide by misadventure—“ if tlie weapon have sped 
from the hand rather than been aimed ”—a ram was to be 
tendered as a peace-ojBTering to the kinsmen of him who had 
been slain. The original purpose must have been to stay the 
blood-revenge, and it may have been so with Numa (p. 52); 
but in the Tables it can only have been intended to stay the 
prosecution which it was incumbent on the kinsmen of a 
murdered man to institute. So with talionic penalties. “ Si 
membrum rupit, ni cum eo pacit, talio esto,” —such, accord¬ 
ing to Gellius, were the words of one of the laws of the Tables, 
that undoubtedly contain a reminiscence of a time when talion 
was recognisedj^ “ an eye for an eye, a tooth for a tooth; but 
in the mouths of the decemvirs they were nothing more than a 
clumsy mode of enabling an injured man to exact the greatest 
money recompense he could, and to have it measured according 
to the position and forftine of the individual who had done 
him the injury.^® 

® Gai. hi, 189. ’ Aul. Gell. xx. 1, § 7. 

* Gai. lib. 13. cui ed. prov. {Dig. xlvii. 2, fr. 64, § 2). 

Cic. Top. 17, § 64 ; jj. TvXl. 21, § 61. One cannot help suspecting that 
this is rather a figurative paraphrase of the enactment, which may have become 
proverbial, tnan its actual words. 

Serv. in Virg. B'ttcoL iv. 43 (I5runs, i). 10). 

Aul. Gell. XX- 1, § 14. [Sec Appendix, p. 439.] 

“ [There is no sufficient reason for supposing that tcUio was not actually 
enforced under the decern viral code. At the present day it may be observed among 
some uncivilised or semi-civilised communities, c.g. among the Abyssinians, the 
Sumatrans, and the Basutos. See Herbert Spencer, Sociology^ ii. 628. On tcUio 
in Jewish law, see Leviticus xxiv. 20; cf. Cuq, p. 340.] 



CHAPTEE III 

THE PRIVATE LAW WITHIN AND BEYOND THE TABLES 

Section 25.—Citizen and Kon-Citizen^ 

The early law of Eome was essentially personal,—not territorial. 
A man enjoyed the benefit of its institutions and of its protec¬ 
tion, not because he happened to be within Eoman territory, 
but because he was a citizen,—one of those by whom and for 
whom its law was established. The theory of the early jus 
gentium was that a man sojourning within the bounds of a 
foreign state was at the mercy of the latter and its citizens; 
that he himself might be dealt with as a slave, and all that 
belonged to him appropriated by the first comer; ® for he was 
outside the pale of the law. Without some sort of alliance 
with Eome a stranger— hostis, as he was called in those days 
—had no right to claim protection against maltreatment of his 
person or attempt to deprive him of his property; and even 
then, unless he belonged to a statQ entitled by treaty jbo the 
international judicial remedy of recuperaiiOy it was by an 
appeal to the good offices of the supreme magistrate, and not 
by means of any action of the jus civile^ So far did this go 

^ See Miiller-Jochmus, Oesch. d. ViSlkerrechU im AltertTvwm (Leipsic, 1848), 
p. 183 sq. ; Voigt, Das Jus Naturale d, Jiomer, vol. ii. p. 8 sg. ; Van Wetter, 
“ La condition civile des Strangers d’apr^s le droit romain,” appended to Laurent's 
Droit civil intemationcU, vol. i. (Brussels, 1880), p. 667 sq. ; Voigt, XII Tafeln, 
vol. i. §§ 24, 28. 

^ This doctrine is embalmed in the Digest as still the law of Borne in the time 
of Justinian {Dig. xlix. 16, fr. 6, § 2). 

^ Borne great authoiitios, such as Keller, Mommsen, and Van Wetter, hold 
that a stranger who enjoyed commerciv/m was entitled, by some modifioations 
of their words of style or the intervention of a procurator, to the benefit of the 
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that, in the time of Gains, \7hen recuperatio had become a 
thing of the far past, if a non-citizen had bad a thing stolen 
from him, he could not maintain a civil emtio furti against the 
thief without the aid in the pleadiifgs of the praetorian device 
of a fiction of citizenship;—a fiction which had in like manner 
to be employed if he was the thief and the action against him, 
the penalties being imposed by a statute that applied to none 
but citizens.* The domestic relations of, a stranger were 
beyond the cognisance of the Eoman tribunals; he might 
he husband and father, with rights over his wife and children 
according to the law of bh own state, but on these a Roman 
court could not be called to adjudicate. He might claim to be 
heir under a testament or by intestacy according to the law of 
his own country; but on the validity of his claim no Roman 
magistrate or judge could be asked to express an opinion. 
Just as little would they listen to him if he claimed the rights 
the law of Rome accorded to a husband or father or heir; 
those rights were the heritage of the citizen, in which a 
stranger could have no participation. 

Gonvhium, commercium, and actio were the three abstract 
terms in which were summed up the private rights ^ peculiar 
to a Roman citizen under the jus civile. Conuhiv/m was the 
capacity to enter into a marriage which would be productive 
of the patvia potestas and agnation of Roman law, these in turn 
being the foundtetion of the intestate succession of sui heredes 
and agnates, and of the tutories and curatories claimable by 
the agnates or the clansmen. CoiTiTaeTciuTti'^ was the capacity 

legia aefUmes, as, for example, on4 per sacramentum. But against this view it 
is to be remembered (1) that modified actions {actiones viiles or Jwticiime) were 
first introduced by the praetors, and that when the legis (usLiones were going 
out of use (2) that procuratory was unknown under the system of the legis 
uctiones (Gai. iv. 82) j (3) that it was of the essence of the judicict legitiina, of 
which the legis adiones in personam were the earliest forms, that pwties and 
judgS should all be citizens (Gai. iv. §§ 104, 109); and (4) that if the 
aetiones had been competent recuperatio would have been unneeessarv. rSee 
p. 106, note 10.] ^ '■ 

Gai. iv. 37. fBut see as to delictual actions by and against peregrini in 
the early law, Mommsen, SJt. iii. p. 606 n. and, generally, Girard, pp. 108, 109.] 

« Te^menti/actio was a public right (Papinian, as in § 11, note 17). So was 
adrogation. From one point of view tutory was a public duty ; but as a right it 
was private. [On conubium, see Karlowa, Jl&nu liG. ii. p. 70.] 

• TJlpian {Frag, xiX. 5) defines commercium as emendi rendendique invicem. 
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for acqtdring or alienating property by civil methods nneon- 
nected with convhiumf such as mancipation, cession in court, 
or usucapion; and of becoming a party to an obligation by 
any civil contract, such as ikaymit sponsion, and one at least of 
the forms of literal contract. Actio was the capacity for being 
a party to a Ugii actiOy —an action clothed in the forms of the 
jm civile, and employed for the Vindication, protection, or 
enforcement of a, right either included in or flowing from 
coTmhium or commercivm, or directly conferred by a statute 
that embraced only citizens in its purview.^ Those three 
capacities were at common law enjoyed only by Eoman 
citizens. A non-citizen—originally hostis, and afterwards 
usually called peregrinus^—in time came to be regarded as 
entitled to all the rights the jtts gentium recognised as belong- 

jus. The definition was probably traditional. But in the early law ernere 
vendere did not mean to buy and sell, but, generally, to acquire and alienate ; 
see authorities in Appendix, Note B. No. 1 of 2nd paragraph, and Pompon, in 
Ihg. xl. 7, fr. 29, § 1. The invicem in Ulpian’s definition suggests a relative 
meaning. In fact, both conuhium and coynmercium had abstract, concrete, and 
relative meanings. In the abstract they were prerogatives of Homan citizens 
generally. But though a citizen had conuhium in the abstract, yet if he was 
under marrying age he was without it in the concrete ; and though every citizen 
had commercium in the abstract, yet in the concrete he might be without it, as 
when he had been interdicted on account of prodigality (Paul. iii. 4a, 7). 
Relatively every citizen had both conuhium and commercium with his fellow- 
citizeus ; but not with non-citizens, unless the latter enjoyed them by special 
concession. [As Carle, Origini, p. 460, and others point outJ;he terms conuhium 
and commercium should not be restricted to the relations of cives and non-civea. 
Originally they would be appropriate to transactions between the gentes. Con¬ 
sistently with n. 3, cession in court should not be included under commercium.'^ 

’’ As, for example, the law of the XII Tables, and the Aquilian law of 467 
u.o. giving an action for damages for culpable iiQury to property. Although the 
wrong for which a remedy was sought in an action upon the latter statute hod 
about it nothing peculiar to the jus civile, yet Gaius says expressly (iv. 80) that 
such an action was competent to or against a peregrinus only under a fiction of 
citizenship. 

* Neither “alien" nor “foreigner" is an adequate rendering of peregrinus. 
Yot peregrini included not only citizens of other states or colonies, independent 
or dependent, but also diroXi3cs,—^men who could not call themsClves citizens 
{cives) at all; as, for example, the dediticU, whom Rome had vanquished and 
whose civic organisation she had destroyed, offenders sent into banishment, etc. ; 
and until Caracalla’s general grant of the franchise, the greater proportion of her 
provincial subjects were also spoken of as peregrins. Still this term, though 
linguistioally objectionable, is a safer word than “ non-citizen ” ; for the latter 
include the Junian Latins of the early empire (§ 66), who, though not 
citizens, yet were not reckoned as peregrini. 
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ing to a freeman, and to take part as freely as a Roman in 
any transaction of the jus gentium ,; but that was not until 
Rome, through contact with oth^ nations and the growth of 
trade and commerce, bad found it necessary to modify her 
jurisprudence by the adoption of many new institutions of 
a more liberal and less exclusive character than those of the 
jus civile. From participation in the rights conferred by the 
latter the non-citizen was in theory excluded; he could enjoy 
them to a limited extent only indirectly as a friend or 
guest, or directly either as a citizen of an allied state or 
as an uTroXi? to whom they had more or less been specially 
conceded. 

Amidtia and hospitium^ in all probability were in obser¬ 
vance before Rome was founded, and were adopted by her as 
institutions essential to the pacific intercourse of states. The 
first was a treaty or convention of friendship, formal or in¬ 
formal, guaranteeing the safe sojourn of members of the one 
state within the territory of the other. Amid were regarded 
as in puhlica tutela of the power within whose bounds they 
were temporarily resident, and entitled to protection in their 
persons and property through the direct intervention of king 
or other chief magistrate.^*^ Hospitium, which might be either 
public or private, i.e. accorded either to the citizens of another 
state generally or only to an individual, and which was usually 
hereditary, involved something like patronage; for the hospes 
was under the protection of some one patcrfaTnilias in 
particular, who by the rules of fas was bound to see to his 
safety and honourable entreatment as he would to that of his 
client, with this difference, that, while the latter was a 
dependant, he was bound to treat a hospes as his equal. So 

« See Mommsen, “Das rom. Gastrecht,” in his It&m. Forach. vol. i. p. 
319 aq. 

Justinian says (Tnat. iv. 10, pr.) that under the system of procedure per 
legis actimdt procuratoj y in litigation was allowed only pro popvZo, pro liber- 
UUe, or pro tutela ; and it has been suggested that the latter may have included 
intervention for an amicus as in tutela of the whole Roman people. But this 
would have been to give to those who were amici and nothing more'—as, for 
example, a Carthaginian under the treaty of 406 right of action in 

excess of that allowed to the much more intimately allied Latins, who had only 
re^iperatio. [See Gai. iv. § 82 ; Dig. 1. 17, fr. 123 pr.—for the maxim “nemo 
alieno nomine lege agere potest.**] 
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urgent was a man’s duty to a stranger who stood related to 
Viim as a guest, that, according to Sabinus, it came next that 
he owed to his children and his wards, and took precedence of 
that owing to his clients and his kinsmen.^^ But there is no 
reason to suppose that, in the earlier period of the republic at 
all events, it gave the guest any right beyond that of hospitality 
and protection through the medium* of his patron. Anything 
further depended • upon treaty in the case of foreign states, 
concession by Home in the case of her deditician subjects. 
The latter seem to have had conferred on them what was 
technically called Jtis neosi maruyipiique, —the right of using 
Boman forms of contract and conveyance, and probably 
Homan actions for their protection; but we have no authentic 
details in regard to it.^^ 

Home’s treaties with foreign states often assured recipro¬ 
cally commercium and recuperatio, and sometimes even coww- 
hium. With the cities of the Latin League, for example, 
Home had all three; so with the Hernicans; in certain 
cases with the Samnites ; and with the Campanians under 
the treaty of 414 u.c.^^ More frequently her treaties con¬ 
ferred nothing more than commercium and recuperatio, and 
often were limited to amicitia, with trading privileges on 
an international footing. But convhinm in such cases meant 
nothing more than right of intermarriage. It empowered 
a Homan citizen to marry a foreign woman,'*and vice versa, 

Gell. V. 13, § 5. Gelliua himself, however, postpones the hovpes to the 

client. 

V^oigt {XII Tafeln, vol. i. 373) connects ft with the mysterious provision 
in the Tables about the forcti aanatcsque mentioned in a very defective passage 
in Festus, v. Sanates (Bruns, p. 290), and which he reconstructs as follows 
(vol. i. p. 733);—“Nexum mancipiumque idem quod Quiritium forcti sana- 
tisque supra infraque Urbem esto.” “Nex . . , forcti sanati” are the only 
words of the provision legible in Festus ; but he says the sanates were people 
who had fallen from their allegiance but soon returned to it, while the forcti 
had remained true. Might not “ nexum mancipiumque forcti saifatisque idem 
esto” be sufficient? See also Voigt's Jus. not. vol. iv. pp. 266-285 ; and for a 
different view, Hoffmann, Dets Gesetz d. XII Tafeln von. den Forcten u. Sanaten, 
Vienna, 1866. 

^ The moment Rome became associated with the Latin cities, there was 
conubvu/m as a matter of course ; an express concession by convention was 
unnecessary ; which accounts for the absence of any mention of it in the Cassian 
treaty of the year 261. Voigt, J'lis, nat, Vol. ii. pp. 147*154. 
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80 that in each country the union was regarded as jvMas 
nwpticLe. But it gave the husband no mamis over his wife; 
she did not become a Homan, because he was one; on the 
contrary, she remained 'ptregrina^ and was only naturally, not 
civilly, a member of her husband’s family. His children by 
her, however, were in his potestcts; that was the ipso Jure 
consequence of the marriage; whereas manus resulted from 
confarreation or coemption, and with a p&regrimAi these were 
impossible.^ Had manus, which was dissoluble only by 
diffareation or remancipation, been an accompaniment of 
marriage between a Homan and a peregrin, it would have 
been impossible to accept the story told by Dionysius, that 
in 267 U.C., before their war with the Latins which ended 
in the victory of Lake Hegillus, the Homan senate ordained 
that all mixed marriages should be held dissolved, so that 
all Latin women married to Homan citizens should be free 
to go back to their own country, while all Homan women 
married to Latins were required to return home.^® Com- 
Tnercium conferred by treaty gave the citizens of the one 
state the right of trafficking within the bounds of the other, 
according to the forms of conveyance and contract peculiar 
to the latter. The only question of difficulty connected with 
it is whether or not it included a right in favour of the 
citizens of one of the allied states to hold land and other 
immovable est^e within the territory of the other. The fact 
that in time Latins did settle in Home, and acquired a limited 
vote in the comitia of the tribes, is not necessarily to be 
attributed to their possession of commerciuTn; but opinions 
vary on the subject. The third element in the triad, 
Tecv/pcTatWf often in treaties called actioy was the right to 
have the benefit of judicial procedure in an international 
form, and will be referred to in a subsequent section (§ 38). 

” As coekiption was a purely civil transaction per aea et lihraitiy and com 
mercium (which included capacity for mancipation) always ran with conubium, 
it may be that manus could be acquired by coemption with a peregrina ; but the 
authorities seem adverse to this view. [See Karlowa, Mm. EO. ii. p. 70, who 
differs from the view expressed in the text.] 

” Dion. V. 1. His further statement, that, of the issue of such dissolved 
marriage, sons were to go mth their fathers, and daughters with their mothers, 
is not so credible. 
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Section 26.—^Thb Gens or Clan 

That the gentile relations should be affected by the 
decemviral code, one of whose main purposes was to give 
all the citizens equal rights ^ whether they happened to be 
members of a gentile association «or not, was inevitable. 
Some of the clan customs and prerogatives no doubt did 
not require to be disturbed—those, namely, whose exercise 
could give no occasion for collision with the common law 
(lex So far as they did not conflict with this last, 

any lawful association or incorporation (sodalitas) was en* 
titled to make such rules for its own government as it thought 
fit, and enforce them amongst its members;^ and the same 
liberty could not be refused to the patrician clans. They 
retained, therefore, their right of making statutes, their 
peculiar sacray their lands and other property, their disciplin¬ 
ary jurisdiction over their members, their right to refuse their 
consent to the withdrawal of a family from their ranks in 
order to found a new gens, their power to sanction or forbid 
the marriage of a female member, who had not the gerUis 
enuptio as a personal privilege, with a man belonging to 
another gentile house: * the exercise of such privileges as 
these, which affected patricians alone, could not possibly 
conflict with the common law, whose prowsions affected 
patrician and plebeian alike. But it was different with 
matters which, though previously regulated within the gens 
by gentile custom or statute, were now brought within^ the 
domain of the common law, and made the subject of general 
regulation. The gens in times past ha4 claimed a right of 
succession to any of its members dying without a testament 
and without heirs of his body or heirs by adrogation (§ 11); 
but a new order of intestate succession was introduced by 

* “ Duodecim tabulae finis aequi juris ” (Tac. Annal. iii. 27). [Tacitus means 
that by the Tables the law was perfected ; see Ernesti’s note in Bekker's edition.] 

® Qai. lib. 4. ad XII Tab. {Dig. xlvii, 22, 4). [The idea of a corporation in 
the modem sense was, however, not yet realised in the gefiUes or sodaliiates. ] 

® Mommsen, Rum. Forach. vol. i. p. 10. It is not certain that the sanction 
of the gena was necessary in the case of a JUiafamilias passing in mamtm 
for her marriage could not defeat any gentile chance of .succession ; but the 
reason of it is obvious in the case of a woman sui juris. 
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the Tables (§ 32), and to have allowed gentile statute or 
custom to have set it aside would have been inconsistent 
with the idea of aequum jus. So with tutory and curatory; 
the gens had provided for the guardianship of its pupil, 
female, and imbecile members, and charged itself with the 
superintendence of their guardians (§ 9); but the Tables 
dealt with the whole matter in the interests of non-gentile 
as well as gentile citizens, and any gentile rules, therefore, 
in reference to it were for the future subordinated to those 
of the common law. It was the same with the interdiction 
of a spendthrift (p. 32); the right to ordain it now passed to 
the consuls and afterwards to the praetor. And as regards 
clients, the jurisdiction formerly exercised over them by the 
gens passed to the ordinary civil magistrate, except in questions 
between them and their patrons not falling within the pur¬ 
view of the Tables; for now they were citizens, entitled to 
equal rights with their fellows; and not the least of these 
was the right to sue and be sued in the ordinary tribunals, 
and to be judged according to the new jus scriptum.^ 


Section 27.— The Family Relations Proper 

1 . So far as appears, no serious inroad was made by the 
Tables on the^ law of husband and wife, unless in the recog¬ 
nition of the legality of marriage entered into without any 
solemnity, and not involving that subjection of the wife to 
the husband (manus) which was a necessary consequence of 
the patrician confarreatlon (p. 26) and plebeian coemption 
(p. 63). These were left untouched. But it seems to have 
become a practice with some of the plebeians to tie the 
marriage bond rather loosely in the first instance; possibly 
—»as became quite general at a later period—in consequence 
of objection by the women to renounce their independence 
and right to retain their own property and earnings ; more 
probably because taking a woman to be merely the mother 
of their children {niatrimonium) had been forced upon them 

* [Libertini became plebeian citizens. See Mommsen, SB. iii. pp. 72, 83, 
referiing to the casei of tbo Claudii and Marcelli in Cic. De Orat. i. 89, § 176; 
Girard, p. 140, n. 3.] 
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before coemption had been introduced as a means of making 
her a lawful wife, and so they had become in a manner 
habituated to it. But thqre seems also to have been an 
idea that, as a man might acquire the ownership of a thing 
to which his legal title was defective by prolonged posses¬ 
sion of it, so he might acquire manits, with all its conse¬ 
quences, over the woman with whom he had thus informally 
united himself, by’prolonged cohabitation with her as his wife. 
This had become customary law.^ The Tables accepted it; 
all that was needed was to define the conditions under which 
maims should be held to have been superinduced, and the wife 
converted from a doubtful 'uxor into a lawful mcUerfamilias.^ 
Hence the provision that if a woman, married neither by 
confarreation nor coemption, desired to retain her inde¬ 
pendence, she must periodically absent herself for three 
nights from her husband's house; twelve months' uninter¬ 
rupted cohabitation being required to give him that power 
over her which would have been created instantly had the 
marriage been accompanied by either of the recognised 
solemnities.® 

Amongst the fragments of the Tables so industriously 
collected there is none that refers to a wife's marriage pro¬ 
vision (dos)', but it is hardly conceivable that it was as yet 
unknown. Justinian says that in ancient times^it was regarded 
as a donation to the husband with his wife,* rather than as a 

* [This is the so-called marriage by usus which some writers of authority 
regard as quite as ancient as any of the modgs of constituting rnamtsm See 
Bernhoft, Staat u, Secht^ p. 187 ; MacLennan, Primitive Marriage^ 1876, p. 7 ; 
Esmein, Melanges, p. 9 sg. With this may be compared the Scottish maniage 
by cohabitation with habit and repute (see Fraser, Husband and Wife, vol. i, pp. 
187, 391), and marriage by the ancient laws of Jutland (see Dareste, Journal 
dea Savants, Feb. 1881.] 

® “Genus est uxor, ejus duae formae: una matrunifamilias, eao sunt q^iae 
in manum convenerunt; altera earum, quae tantummodo uxores habentur ” 
(Cic. Top. 3, § 14). Boethius, commenting on the passage, says that the word 
n^er/amilias was applied only to wives who had passed in manum by coemp¬ 
tion. His error may be due to the fact that he derived his information from 
some author who wrote after manus by cohabitation had gone out of date, and 
after conlarreation had been declared by statute to be no longer productive of it 
except quoad sacra (Gai. i. §§ 111, 136). [See supra, p. 31 n. 27.] 

* Gai. i. Ill; Macrob. Sat. i. 3, § 9. 

* Cod. Just. v. 3. 20. [The words used are “antiqui juris conditores inter 
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ftepmfate estate that wais to be used by him while the*marriage 
lasted, but to revert to her or her representatives on its dissolu- 
ticoL And it is easy to see that .where there was manns, the 
wife becoming a member of her husband’s family and every¬ 
thing of hers becoming his, such must originally have been its 
character. But even thep, when a man gave his daughter 
{filia/amilias )—who could have nothing of her own—in mar¬ 
riage, and promised her husband a portiofi with her, there 
must have been some process of law for compelling him to 
pay it; and Voigt’s conjecture that an actio dictae dotis was 
employed for the purpose has much in its favour.® 

As regards divorce, Cicero alludes vaguely to a provision 
in the Tables about a man depriving his wife of the house- 
keys and turning her out of doors, with some such words as 
‘'Take what is thine and get thee gone/’® A procedure so 
summary and simple can hardly have applied where marriage 
had been contracted by confarreation or coemption. We are 
told that divorce, except for grave misconduct on the part of 
a wife, though lawful, was in practice unknowm until the sixth 
century of the city;"^ and that, until the same date, any man 
who turned his wife away, however serious the ground, without 
the cognition of the family council {concilium dom*'$ticum\ was 
liable to penalties at the hands of the censors.^ Moreover, a 

donationeii etiam ddtes connumerant,” but Justiman is not apparently referring 
to the law of so early a ])eriod as the XII Tables.] 

® Voig+, XII Tafeln, vol. ii. p. 486. The dotis dictio of the time of the classical 
jurists, and described by Gains (iii. 96) ami Ulnian {Frag. vi. §§ 1, 2), was of a 
different character ; for it presumed the absence of manus and possibility of the 
wife herself being debtor for it. Dictio by a parent in the older law must have 
been regarded as something more than a midvm and therefore actionable 

on the strength of the confarreation or coemption of which it was an accomjiani- 
jnent; just as a man’s dicta about the qualities of land he was selling were 
actionable because made part of the conveyance aes et lihram {infra, p. 138). 
[Setf Karlowa, JKotu. RQ. ii. p. 201 ; Cuq, p. 231 aq.] 

* Cic. JPliil. ii. 28, § 69. See also Cic. De Orat. i. 40, § 183 ; Gai. ad ed. prov. 
in I>ig. xxiv. 2, fr. 2, § 1. 

^ [This statement of Gellius regarding the divorce of Sp. Carvilius Ruga being 
the first case of repudiation without fault on the wife’s part, is open to question. 
See Val. Maximus, ii 9, 2; Voigt, Rom. RO, p. 783, n. 26 ; infra, p. 210, n. 9.] 

* [This must be held to apply to manus marriages only, which, however, were 
far the most common down to the sixth century. On the other hand, it is 
almost certain that a wife could not divorce her husband. See Esmein, Milanges. 
p. 23 sq.] 
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QoiifSmeate marxiikge could diiimilFed in;^ viim only bgr 
dl^aireatioii,^ and a ooexuptioiiate one only by remanoipation.^, 
It is, tbemfore, in the highest degree probable that the pxo^ 
vision to which Cicero alludes had reference to the loose end 
informal plebeian marriage in which the wife was at most vaor 
only and not rmterfamUias ; and that its purpose was to ensure 
the use before witnesses of a prescribed but simple act, with 
corresponding words, which should serve as proof positive that 
the relation had been put an end to.^^ 

2 . In connection with the law of parent and child, and 
with a view probably to settle possible questions about the 
right of an infant born after a man’s death to succeed to 
him as one of the heirs of his body, the Tables declared that 
the birth must be within ten months of the alleged fathei^s 
death, that being the longest possible period of gestation.^ 
Two or three other fragments relate to the patria potestas 
(p. 27). This power of the family head over his children was 
assumed to be so well established by customary law as to need 
no statutory sanction, or definition. The only question of 
principle one would not liave been surprised to find dealt 
with is whether potcstar- resulted from an informal marriage 
that had not been followed by a year’s uninterrupted cohabita¬ 
tion. The patricians, in the debate on the Cauuleian law a. 
few years later (pp. 34, 84), could find no language opprobri¬ 
ous enough to depict such unions; yet the silence of the 
Tables on this head, so far as can be judged from the frag¬ 
ments we possess, seems to indicate that, although the position 

® Paul. Diac. v. Diffarcatio (Bruns, p. 206), [Gcllius, x. 16, states that the 
confarreate marriages of the fiatnitica Ztialea could only be dissolved by death ; 
Karlowa, Jiiim. JiO. ii. p. 186, holds that diffareatio was originally unknown. An 
inscription of the early Empire mentions a saccrdoscon/ar. H dyfar.(C)relli,N'o,2648).] 
In the time of Gaiu.s (i. 137a) a coemptionate marriage might be dissolved 
q^toad the matrimonial relationship by simple repudiation ; remancipation was 
necessary only for the purj>oso of extinguishing the mantes. But this ja obviously 
the docteine of n much later period than the Tables, and introduced a.ttaT'manits 
had come to be regarded as a relation capable of existing apart from marriage 
(see Gai. i. 114). 

{On principle, one would expect that manus by could only be dissolved 
by remancix>ation, but the texts are silent; see Girard, p. 166, n. 3.] 

Gell. iii. 16, § 12. At a later period it became not uncommon for a tes' 
tator, in providing for posthumous issue, to make birth within ten months after 
his decease an express condition of his succession. [See Gellius ut sup.] 

8 
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of the wife was an inferior one until a year’s uninterrupted 
cohabitation had been completed, that of the children was the 
same, so far as the potestas was concerned,^® as if they had 
been bom of a confarreate or coemptionate marriage.^^ This 
limitation is said by Cicero to have been put by the Tables on 
the father’s power (though Dionysius attributes it to Romulus),^® 
—that, while he might expose a new-born infant that was 
grievously deformed, he was not allowed to kill it but this, 
of course, did not affect his general right of life and death, 
which was an adjunct of his domestic jurisdiction. 

Another interesting point of detail in connection with the 
patrm potestas was dealt with in a law which runs—“ si pater- 
[familias] ter filium venum duuit, a patre filius liber esto.”^’^ 
This came to be construed by the jurists as meaning that so 
powerful was the bond of the potestas that it could not defini¬ 
tively be loosed until the father had three times gone through 
the process of fictitious sale by which emancipation was 
effected.^® But the conception of the law seems to indicate 
that its original purpose was to confer a benefit on a son in 
pote^ate, by declaring him ipso jure free from it on a certain 
event, rather than to place difficulties in the way of his 
emancipation. “If a house-father have thrice sold his son, 
the latter shall be free from his father.” It reads as if the 
intention werp to rescue the son from what, by its frequent 
repetition, was suggestive of a total absence of parental affec¬ 
tion rather than reluctant obedience to overwhelming necessity. 
Ma^ not its object have been to restrain the practice, which 

19 Confarreato birth was a necessary qualification for the higher priesthoods 
(Gai. i. 112). 

Earlowa (iZdm. p. 71) expresses the opinion that the issue of a form¬ 
less marriage, which had not been made a fi/um.us one before their birth by a 
year’s usus, were not in potestate, and could not be their father’s m/i heredes. 
Eut pottos depended on justae nuptiae, i.e. the existence of conuhiwnx^ —not on 
a marriagp ceremony ; and the fact is notorious that marriage in the later juris¬ 
prudence was purely consensual, and the issue in potestaie notwithstanding. 
[See Mommsen, BQm. SB, iii. 84; Girard, p. 143.] 

Dion. Hid. ii, 15 ; mpra, p, 28. “ Cio. Dc Leg. iii. 8, § 19. 

Gai. i, 182; Ulp. x. 1. This also is attributed by Dionysius (ii. 27) to 
Romulus. 

[On this of Karlowa, Bdm. BO. ii. p. 243, and Girard, p. 183. Except as 
regards sons one mancipation was sufficient. On noxal surrender of a JUitts see 
Gai. ir. § 79.] 
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prevailed to a late period in the empire, of men giving their 
children to their creditors in security for their loans,—a 
process that, at the time of the Tables, could be effected only 
by an actual transfer of the child per aes et lihram as a free 
bondman (mancijni ca 2 isa\ under condition of reconveyance 
when the loan was repaid ? 

So far as appears, there was iot a word in the Tables 
about adrogation ‘Of a paterfamilias or adoption of a JUivs- 
famUias as a means of recruiting a family when natural issue 
failed. The inference as regards the first is that, being com¬ 
petent only in the comitia of the curies, to which the plebeians 
as yet had no access, it was stDl an exclusively patrician 
institution.®® The second was an adaptation of the convey¬ 
ance per aes et lihram (§ 13). The natural parent mancipated 
his child to a friend for a nominal price (the process being 
twice repeated in the case of a son), and the friend then 
remancipated to the parent. In the latter*s hands the child 
was no longer in potestate, but in ma'iicipio ; he was now in a 
position in which he could be transferred to the adopter. This 
was effected by in jure cessio, —a friendly suit in which the 
adopter averred that the child was his filiusfamUias, and in 
which judgment was at once given in his favour on the natural 
parent's admission or tacit acquiescence.®^ 

3. The nature of the relation between master and slave, like 
that of manus and poutria potestaSt seems also to have been too 
notorious to require exposition in the Tables. We have record 
of no more than two references to it, one dealing with the case 
of a slave who had a conditional testamentary gift of freedom 
(staiu liber), the other with noxal surrender (noxae deditio)}^ 
The first is interesting as showing the advance that had already 
been made in testamentary disposition,—that a testator might 
not only by his last will enfranchise a slave, but that he might 

Paul, in Dig. xx. 8, 6, saya that a creditor knowingly taldng a filitts- 
fam/Uias from his debtor as a security was liable to banishment. But the 
practice still continued ; for it was again prohibited by Diocletian in Cod. viii. 
16, 6, and xv. 43, 1, and by Justinian in Kov. 134, c. 7- 
[See supra, p. 48, n, 1,5.] 

^ Gai. i. 184. [Ilemancipation to the parent was not essential.] 

® trip. Frag. ii. 4 ; Modest, in Dig. xl. 7, 25. [Bat see Cuq^, p. 196, n, 4.} 
Gai. iv. 76 ; Just. Inst. iv. 9, pr. 
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annex a condition, such as payment of a certain sum by the 
slave to the heir. The enactment of the Tables was that the 
condition was not to be defeated by the heir's alienation of the 
slave; his conditional status was *to run with him, and pay¬ 
ment to any one acquiring him from the heir to be as effectual 
as if made to the latter himself. The provision about noxal 
surrender in all probabilfty was not limited to a slave, but 
was to the effect that if a member of a man’s family (familiaris\ 
i.e. a son or a daughter in potestate or a slave, committed a theft 
from or did mischief to property belonging to a third party, 
or a domestic animal belonging to one man did harm to 
another, the father of the delinquent child, or the owner of the 
slave or animal, should either surrender him or it to the person 
injured or make reparation in damages. In course of time the 
surrender came to be regarded as a means of avoiding the 
primary obligation of making reparation. But comparative 
jurisprudence recognises in the enactment of the Tables a 
modified survival of the ancient right of an injured party to 
have the delinquent corpus, —man, beast, or thing,——given up 
to him to wreak his revenge upon it privately; the modifica¬ 
tion consisting in the alternative of reparation offered to the 
owner. This noxal surrender, failing reparation, had gone out 
of use in the case of daughters in potestate before the time of 
Gains, and in the case of sons before that of Justinian: but 
the law remained unchanged so far as slaves and domestic 
animals were concerned even in that emperor’s legislation. 

t 

Section 28.—Guardianship and Introduction of the 

Order of Agnates 

So long as Kome was patrician the gem charged itself with 
seeing to the guardianship of a clansman’s orphan pupil children 
and his "syidow and unmarried daughters above pupillarity after 
his decease (tutela), as well as with that of male members of 

^ [For mamfest theft there were also direct corporal penalties.] 

* Dirksen, Cimlistisch^ Ahkavdlungen (Berlin, 1820), yol. i. p. 104 ; Holmes, 

, Led/u,re8 on the Common Law (Boston, 1681), p. 9. [See criticism of the above 
view in Cuq, Inst, Jurid. pp. 368, 869 ; cf. also Bekker, Akt. i. 186 ; and Girard, 
Ists actioTU noxales, 1888, p. 48. With the actio de pauperie, cf. the Judaic law 
in Exodus xxi. 28.] 
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his family who were mi Juris but above the age of pupillarity, 
when they chanced to be lunatic, imbecile, prodigal, or help¬ 
lessly infirm (mra, curatio, Qiratela)} That was on the sup¬ 
position, as regarded children, widow, and unmarried daughters 
above pupillarity, that no testamentary appointment of tutors 
by their deceased parent had displaced th^gens (though whether 
testamentary nominations were then held competent it is 
impossible to say). The gens in council, in all probability, 
appointed one of its members to act as tutor or curator as the 
case might be, itself prescribed his duties, and itself called 
him to account for any failure in his administration. His 
office was regarded as of a most sacred character, at least when 
his wards were pupils; GeUius and others speak repeatedly of 
the grave nature of the trust that was held to be reposed in 
tutors and of the heinousness of unfaithfulness to it.® 

But as this old gentile tutory could not be extended to 
the plebeians, among whom some law of guardianship was as 
much required as among their fellow-citizens of the higher 
order, the decemvirs found it expedient to devise a new one 
of univeraal application. The Tables contained no express 
authority for testamentary nomination of tutors to the widow 
of the testator, or to his pupil children and grown-up unmarried 
daughters; but such appointment, if unknown previously, was 
soon held to be justified by a liberal interpretation of the very 
comprehensive provision—uti legassit suae rei, ita jus esto.” ® 
In the absence of testamentary appointment the nearest male 
agnates of lawful age were to be tutors. This tutory of 
agnates was an invention of the decemvirs, just as was the 
agnates’ right of succession on intestacy (pp. 43, 163). The 
plebeians had no gcTites^ at least until a much later period; so, 
to make the law equal for all, it was necessary to introduce a 

It 

^ [Curatela is not used in the texts. Its use in the above seiise is of late 
mediaeval origin.] 

^ moribus populi Romani primum juxta parentes locum ten ere pupillos 

debere, fidei tutelaeque nostrae creditos. . . . M. Cato ... ita scripsit: quod 
majores sanctius habuere defend! pupillos quam clientem non fallere ” (Gell. v. 
13, §§ 2, 4). 

* So the law is given by Gaius, iL 24. The words “super pecunia tutelave,” 
inteijected by Ulpian {Frag. xi. 24) and other authors after “legassit,” savour 
of a gloss by the interpreters. [See infra, p. 158, n. 3.] 
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new order of heirs and tutors. "Tutores , , . ex lege XII 
Tabularum introducuntur . , . aguati ” is the very notable 
language of Ulpian.^ And his .words are very similar in 
speaking of their right of succession; for while he says of 
testamentary inheritances no more than that they were con^ 
Urmsd by the XII Tables,® he explains that the legitimae 
hereditates of agnates and patrons were derived from them.® 
The phrases legitima cognatiOy legitirfia hereduas, legitimi heredes^ 
tutela legitima, tutores legitimi, themselves proclaim the origin 
of agnation, agnatic inheritance, and agnatic tutory; for though 
the word legitimus might be applied to any institution based 
on statute, yet in the ordinary case it indicated one introduced 
by the XII Tables,® the law of laws. 

A man’s agnates were those of his kinsmen who were 
subject to the same patria potestas as himself, or would have 
been had the common ancestor been still alive.® A man’s 
sons and daughters in potestate, therefore, whether the relation¬ 
ship was by birth or adoption, and his wife in manu (being 
jiliae loco)}^ were each other’s agnates but a wife not in 

* Ulp. Fr(tg. xi. 3 ; see note 7. 

® Ulp. ad leg. Jul. in Dig. 1. 16, 130,—“lege duodecini Tabularum testa- 
men tarioe hereditates confirmantur.” 

® Ulp. Frag, xxvii. 5,—“legitimae heredita.tis jus ... ex lege duodecim 
Tabularum descendit." This derivation of agnatic inheritance from the Twelve 
Tables was specially noticed by llanz in his Oesch. d. r. It. vol. ii. p. 96, but 
is generally overlooked. 

^ “Vocantur autem agnati qui legitima cognatione juncti sunt" (Gai, iii. 
10). Prior to the Tables kinship and kinsmen were always spoken of as cognatio 
and cognati; it was only after it that thcs*.. words came to have a narrower 
siguitication, and to be limited to kinsmen other than agnates. 

® “ Legitimi tutores sunt, qui ex lege aliqua descendunt; per eminentiam 
autem legitimi dicuntur, qui ex lege XII Tabularum introducuntur ” (Ulp. xi. 
8 ). 

* This definition is simpler than those given by Gaius (i. 166), and Jiistinian 
(Inkt. i. 16, § 1, and iii. 3, § 1), That of Ulpian {Frag. xxvi. 1), which seems to 
deny that any female except a sister could stand related to a man as an agnate, 
is influenced by the restrictive interpretation put on the word adgnatm in con¬ 
nection vrith the law of succession by the jurists of the latter half of the republic, 
and inconsistent with the meaning borne by it in the Tables (see Inst. iii. 2, § 3a). 

Gai. i. §§ 116b, 136, ii. 189. 

Although a h\isband and his wife in mami, a paterfamUioB and his children 
im, potestate, were in some sense agnates, yet, for obvious reasons, they were not 
usually so called. In everyday language, agnation was a collateral relationship. 
By some jurists— e.g. Ulpian {Frag. xxvi. 1)—brothers and sisters by the same 
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•mxtnu was not her children's agnate, nor were children who 
had been emancipated or otherwise cwpite minuti (§29) the 
agnates of either their brothers and sisters or their mother 
in manu. A man was an agnate of his brother’s children, 
assuming always that there had been no capitis deminutio on 
either side; but he was not an agnate of his sister's children, 
for they were not ^usdem familiae they were agnates of 
their father's family, not of their mother's. In like manner, 
and again assuming the absence of minutio capitis, the children 
of brothers were each other's agnates, but not the children of 
a brother and sister or of two sisters. Brothers and sisters 
were agnates of the second degree; a man and his brother’s 
children were of the third, the children of two brothers 
{consohrini) • of the fourth, and so on; it being a condition, 
however, that the kinship should always result either from 
lawful marriage or adoption in one or other of its forms. 

When, therefore, a man died leaving pupil male descend¬ 
ants, or unmarried female descendants, who by his death 
became sui Juris, they got their brothers of lawful age as 
their tutors; if he was survived by his wife, and she had been 
in manu, her sons, or it might be stepsons, acted for her in 
the same capacity; in either case they took office as the 
nearest qualitied male agnates. If the widow had no sons or 
stepsons of full age, and the children consequently no brothers, 
the tutory devolved on the agnates next in* order,— i.e, the 
brothers-german and consanguinean of the deceased husband 
and father, for they were agnates of the third degree. And so 
with agnates of the fourth and remoter degrees.^* Failing 
agnates who could demonstrate their propinquity, the tutory 

father were in preference called coTisanguinei. (Of course they could not be 
'Agnates unless they had the same father.) [See also Dig, xxxviii. 16, fr. 2, § 1.] 

Ulp. Frag. xxvi. 1. 

It was persons swi juris that alone needed or could have tutors. A ^rand* 
son in potestate, if his father was alive and had not undergone capMis demimUio, 
passed into the latter's potestas on his grandfather's death, and did not become 
sui juris. 

To determine the degree of propinquity between two persons, it was neoes* 
sary to count the generations upwards from the first to the common ancestor, 
and downwards from him to the second. Consequently brothers were related in 
the second degree, uncle and nephew in the third, first cousins in the fourth, and 
eo on ; “ tot gradus quot generationes. ” 
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probably passed to the gem when the ward happened to belong 
to one. This is nowhere expressly stated; but Cicero gives 
what he represents to be an enactment of the Tables, making 
the fellow-gentiles of a lunatic his guardians on failure of 
agnates; and analogy seems to justify the extension of the 
same rule to the case of sane pupil and female wards. 

It is natural to suppose that in introducing an institution 
that to the plebeians at least was new, the "Tables must have 
given some indication of the nature of the powers, duties, and 
responsibilities of tutors. They could not be very minute; 
for tutory was an ojicium, to be fulfilled not according to any 
hard and fast lines, but according to the dictates of Jides ,— 
an honest and conscientious regard for the interests of the. 
ward. All we know with certainty is, that, if a tutor con¬ 
verted anything of his pupil ward’s to his own use, he was 
liable in an action ex delicto —a variety of the actio fnrti —for 
double its value and that if his administration was suspicious, 
any one might raise an action in the pupil’s interest to have 
him removed.^® There was, no doubt, liability to account in 
every case when the tutory of a male pupil (at least) came to 
an end, but it does not appear how originally it was enforced; 
the ordinary actio tutelaxy though spoken of by Cicero as if of 
some antiquity, seems to have proceeded on lines that did not 
become familiar until the sixth century at soonest.^® 

The curator^’ of minors above pupillarity was of much later 
date than the Tables. The only curatories they sanctioned 
were those of lunatics and spendthrifts. A lunatic {furiosus) 
was committed to the care* of his agnates, and, failing them, of 
his fellow-gentiles and a few words in Festus seem to sug- 

Oic. De Inv. ii. 50, § 149. Comp. Paul, in Dig. 1.16, 58. 

The gens succeeded aJ) intcstato on failure of agnates; and Gains (i. 165) 
says it was a general principle that tutory and succession should run together. 
But if ought to be observed that the succession of tlie gens had ample justification 
in the rule wllich denied it to agnates of a reniotei* degree if any of a nearer one 
existed when it opened {Gai. iii. §§ 12, 22); whereas no such rule was recognised 
in devolution of a tutory (Just. Inst. iii. 2, 7). The passage in which it is sup¬ 
posed Gaius spoke of the right of the gens in the matter of tutory {i.e. between 
g§ 164 and 165 of his first book) is unfortunately illegible. 

Tryph. in Dig. xxvi. 7, 55, § 1. 

Ulp. in Dig. xxvi. 10, 1, § 2 ; Just. Dist. 1, 26, pr. 

[See Cuq, p. 328, n. 3.] 20 Inv. ii. 60, § 148. 
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gest that arrangements had to be made for his safe custody.^^ 
Beyond this we know nothing of the decemviial curatory of 
lunatics, nor to whom his guardians were responsibla The 
curatory of a spendthrift (pi'odigm) probably followed upon 
his interdiction. In earlier times this was a matter for the 
interference of his But by the Tables the cognisance 

of the prodigal misconduct of a man who was squandering his 
patrimony Q>ona putema avUaque), and reducing his children 
to poverty, seems to have been transferred to the consul 
and the fact of his interdiction seems to have entitled his 
agnates—or rather, as he was prohibited from any longer 
managing his own affairs, to have rendered it necessary for 
them—^to assume the position of his guardians.^^ 


Section 29.— Capitis Deminutio^ 

“Whatever may have been the original signification of 
caput, it came to mean primarily a person whom the law 
regarded as capable of having rights, and derivatively his 
personality or jural capacity, passive and active, in public and 
private life. The measure of that capacity depended, accord¬ 
ing to Homan notions, on three considerations,—(1) whether 
he was free or slave, (2) whether, being free, he was citizen or 
non-citizen, and (3) what, being a citizen, was his position 
with regard to family. If a man was not free he had no 
rights at all, according to the theory alike of the jm civile and 

^ “ Ast ei custos nec escit” (Festus, v. Nee ; Miill. p. 162). • 

^ [Jhoring, Gdst, i. 196, and most recent writers, think that the interdiction 
was originally a purely private matter and proceeded from the gens, or in the case 
of plebeians from the body of agnates ; contra Girard, pp. 219, 220.] 

^ Paul. ScTii. iii. 4a, 7 ; Ulp. in Dig. xxvii. 10, 1. [Did honapatema avitaque 
apply solely to the res famUiaris ? It is difficult to suppose that they included 
res nec mcmcipi. See Voigt, XII Tafeln, ii. 348, 726, and in a contrary seqse, 
Cuq, Imt. Jurid, p. 313, n. 6.] 

^ Ulp. Frag. xii. 2. [See Earlowa, B.6m. MO. ii. p. 802 sg.] * 

^ Savigny, System, vol. ii. §§ 68-74, and Beilage vi.; Puchta, Inst. vol. ii. 
§§ 219, 220 ; Rattigan, The Momcm Law qf Persons (London, 1873), p. 68 sq.; 
Pomice, Labco, vol. i. p. 172 sq. / Euntze, Excwrse, p. 428 ; Moyle, Inst. vol. i. 
p. 172 sq. [H. Eriiger, Oeschickte d. cap. dem. (Breslau, 1887), in which work 
an exhaustive criticism of the principal theories on the subject is given ; Cohn, 
Beitrdge zvr Bearheitung des r&m. Mechts, i. p. 41 sq.; Cuq, Inst. Jurid. pp. 
199-204 ; Earlowa, Rimi. MO. ii. p. 252 sq. See also Apx)endix, p. 422 sj.] 
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the jus gentium;^ it was not until the doctrines of the jus 
naturale began to gain ground that he was reckoned as any¬ 
thing more than a chattel, spoken of as a persorvaf or taken 
directly under the protection of the law. Being free, the 
extent of his capacity varied according as he was or was not 
a citizen; in the latter case it was only exceptionally that he 
could enjoy any of the public rights of a citizen, while his 
private ones included only those he enjoyed under the jus 
gentium and such civil ones as had been specially conceded to 
him. It was only among citizens that the supremacy of the 
paterfamilias and the subjection of those in manu^ potestatCy or 
mansipio was recognised,—only among them therefore that 
the position of an individual in the family was of moment. 
While in public life a man’s supremacy or subjection in the 
family was immaterial, in private life it was the paterfamilias 
alone that enjoyed full jural capacity; those subject to him 
had a more limited personalityand, so far as capacity to 
take part in transactions of the /ms civile was concerned, it was 
not inherent in them but derived from their paterfamilias ^— 
they were the agents of his will, representatives of his persona^ 
in every act whereby a right was acquired by them for the 
family to which they belonged. 

Consistently with this view, when a man lost either freedom 
or citizenship, or changed his family, he was said to have 
undergone capitis deminutio^ — i.e. loss or diminution of his 
jural capacity. The first, loss of freedom, was maocima capitis 
deminvtio; the second, loss of citizenship, as when he went 
into* exile or joined & Latin colony, was media capitis 
dem.inutio; the third, familiae mutatio or commutation was 
minima capitis deminutioj That the two first must have had 
a serious and very prejudicial effect upon a man’s capacity is 
too obvious to require explanation. They manifestly involved 

a “ Sen^lle caput nullum jus habet” (Paul, in Dig, iv. 6, fr. 3, § 1. [Cf. Inst. 
i. 2. § 2.] 

’ I leave out of view, as not affecting the general principle, some qualifica¬ 
tions of a later p^od, as, for example, that a filinsfavnUias in dealings with his 
castrmas peculinm was regarded as a paterfamilias, and the like. 

* [/.e. according to the technical division of the classical jurists, which, how- 
* ever, after CaracaUa's constitution had little practical significance. In early law 
the distinction was unknown.] 
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a diminution of that capacity. But it is by no means so clear 
at first sight that a mere change of family could reasonably be 
spoken of as a deminutio capitis. There were three categories 
under one or other of which every such change necessarily fell, 
—either (1) a person svA juris became cdimi juris, or (2) a 
person alieni juris became sui juris, or (3) a person alieni juris 
passed from one ji^ into another. We have examples of the 
first in the transit by adrogation of a patcrfamiXias into the 
potestas of another person who became hia adoptive parent, and 
in that of a woman sui juris by confarreation or coemption into 
the mamu )f a husband; in both of these there was unques¬ 
tionably capitis deminutio, —a change of family for the worse. 
We have examples of the second in the case of children in 
potestate becoming sui jv/ris by the death of their paterfamilias, 
a filiusfamUias being consecrated as a flamen, a filiafamilicLS 
being taken as a vestal, a child being emancipated from the 
patria potestas, or a wife in manu being freed from it by 
remancipation. In all of these the change was of the same 
character,—from dependence to independence. But their 
effects in law were very different. Children who became sui 
juris by their parents^ death did not change their family; the 
change was not in them but in the disappearance of the family 
head; therefore they were not regarded as capite minuti. 
Neither were vestals nor flamens; for though they changed 
their family, yet it was by passing from a human into a divine 
one. But emancipated children and a remancipated wife were 
held to have undergone capitis deminutio, although ^they 
distinctly improved their position. 

Some jurists, founding on an observation of Paul’s, attempt 
to account for the apparent contradiction by reference to the 
fact that, in the process of emancipation or remancipation, the 
person eventually acquiring independence had to descend 
temporarily into a quasi-servile position, and was thjis for the 
moment degraded and really and truly capite minvAus. This 
explanation proceeds on the notion that capitis deminutio minima 
necessarily involved descent in the family scale. But such a 
notion is erroneous. It was immaterial whether the change 
was from a higher family position to a lower, or from a lower 
to a higher, or to the same position in the new family that had 
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been held in the old; for it was the change of family, not 
the change of family position, that constituted the capitis 
denvimdio. Although an emancipated son (say) himself became 
a pcUer/am/iliaSy and in that character was the founder of a new 
family and acquired a new and independent capacity, yet he 
had lost the birthrights as well as the derivative capacity he 
had previously enjoyed as a member of the family he had 
quitted, and therefore was capite minutus in so far as that 
family was concerned. His relation to it was at an end; his 
old persona or personality was extinguished, although by the 
same act a new one was created. The same was the case when 
a person alieni juris passed from one jus into another, as when 
a, jiliusfamilias was transferred by his father into the potestas 
of an adopter, or when the jiliifamilias of a person gi vin g him¬ 
self in adrogation passed with him into the potestas of the 
adrogator. There was no change in the genus of the children’s 
persona by either of those events; they were JUiifaTnilias both 
before and after them. But the species was changed; for, 
from being subject-members of family A, they became subject- 
members of family B. There was consequently and necessarily 
a capitis deminutio / for, however much they might gain in the 
long run by translation into their new family, they had lost 
the position they had hitherto enjoyed in their old one, with 
all its attendant rights and privileges. 

The inost important consequence of minima capitis deminutio 
(or midatio familiae) was that it not only extinguished patria 
potest^ where it existed, but severed the bond of agnation 
between the capite minutm and all those who had previously 
been related to him as agnates.® There was no longer any 
right of succession between him and them on intestacy 
(p. 163); their reciprocal prospective rights of tutory were 
defeated, and th.e minutio of either tutor or ward put an end 
to a subsisting guardianship, assummg always that it was a 
tntela legUiim or agnatic cura furiosi There were various 

• This waa true even as regarded a, palerfumiZias and his children mpotestaie 
passing together into a new family by adrogation ; their old agnation ceased, and 
a new one, of wluoh the adoptive parent was the connecting link, came into 
existence. In the case of direct transfer of a filiuafamilias, however, by his 
natural parent to an adoptive one, tbe rule in the text was modified by the loifis. 
lation of the later empire (see Just. hist. i. 11, 2). 
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other consequences that are said to have resulted from the 
famUiae mutoMo of a person mi juris, for which there was no 
room if he were aXieni juris; some of them, however, seem 
only indirectly attributable to the capitis minutio. It is said, 
for example, that if a paterfamilias, after executing a testa¬ 
ment, gave himself in adrogation, his testament was thereby 
nullified; ® but that was due not so much to the capitis minutio 
as to the rule of the civil law which required that a testator*s 
testamentary capacity should continue uninterruptedly from the 
moment of making his will until his death. It is said also 
that certain patrimonial rights enjoyed by a man, such as 
usufructs, sworn services due to him by a freedman, and one or 
two others, were extinguished by his capitis minutio ; ^ but the 
more accurate way of stating it is that all his patrimonial 
rights w^ere extinguished so far as his old persona was con¬ 
cerned, but passed simultaneously, claims against debtors of his 
included, to his new paterfamilias by universal acquisition, with 
the exception of two or three that for special reasons were 
regarded as intransmissible. More directly attributable to the 
■minutio was the rule that a copartnery of which the minutus 
was a member was thereby dissolved; Gains assigning as the 
reason that capitis deminutio in the estimation of theyws civile 
was equivalent to death.® Parties might of consent go on as 
before; but it was really a new copartnery, with a filius- 
familias as a member of it instead of tf pcUerfamUias 
as formerly. Very remarkable, yet quite logical, was the 
doctrine that the minutio extinguished the claims of 
creditors of the minutus;^ their debtor, the person •with 
whom they had contracted, was civilly dead, and dead with¬ 
out an heir; and therefore there was no one against whom 
an action of the jus civile could be directed in order to enforce 
payment. This cannot but have opened a door to fraud, a 
paterfamilias giving himself in adrogation, or a materfamilias 
passing in manum, in order to defeat the claims of cleditors.^® 
But equity eventually provided a remedy, by giving the 

® Relaxed by the praetorian jurisprudence (Gai, ii. 145-147). 

^ Gai. iii. 88. « Gai. iii. 153. 

* Gai. iii. 84, iy. 88. [This was not so as regards claims on delict.] 

[There would be some protection against this, in the case of adrcigation, by 
the antecedent inquiry before the pontiffs.] 
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creditors a piaetorian action in which the minutio was held as 
rescinded, and which the new paterfamilias was bound to 
defend on pain of having to give up to them all the estate he 
had acquired through the adrogation or in mann/m conventio}^ 


Section 30.—Mancipation and the Law of Peopkety 

In the early law there was no technical word for ownership 
of things : it was an element of the house - father’s manus. 
In time, although it is impossible to say when, the word 
dominium came into use; but, so far as can be discovered, it 
did not occur in the Tables, and must have been of later 
introduction. In those days, when a man asserted ownership 
of a thing, he was content to say,—“ It is mine,” or It is 
mine according to the law of the Quirites.” The distinction 
as already explained in § 10, was this,—that while the first 
was sufficient to entitle a man de facto holding a thing as his 
own to protection against a thief or any one forcibly attempting 
to dispossess him, the second was necessary when he appealed 
to a court of law to declare the legality of his title and his 
right to oust an individual who had obtained possession neither 
by theft nor by force. It is maintained by some jurists of 
eminence that under the law of the Tables what afterwards 
came to be c^ed “ dominium ex jure Quiritium ” was com¬ 
petent only in the case of res mancipi (p. 62),—of a man’s 
house and farm, and the slaves and animals with which he 
worked them; in other words, that under the Tables there 
coul5 be no formal vinditatio of a right of property in res nec 
mancipi. Speculatively there is something to be said for this 
contention; but it is incidentally contradicted by such authori¬ 
al Gai. iii 84, iv. §§ 38, 80. Tliose passages are not quite consistent ; for 
whfle in the two first the action is said to have been against the mirmiva or 
nUnuta, in J;hG last it is said that the paterfaTtviUcLa had to defend it. [As has 
been pointed out by Bourcart (trad, Muirhead, p. 168 n.), the inconsistency is 
not a real one. The paterfamilias was called on to defend the action directed 
against the miwtU%bs.'\ 

1 E.g. Jhering, Geist, vol. iii. § 66, note 262 [and §69, note 426a], and Ztoeck, 
vol. i. p. 278, note ; Karlowa, RGm. CP. pp. 34, 38 ; Voigt, XII Tafeln, vol, ii. 
p. 88. Jhering has not yet developed his view, reserving it for a subsequent 
volume of the Geist. [See Jhering in his JaTvrh. f. Dogmatik, vol. xxii. p. 204 sg. ] 
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ties as Paul and TJlpian, who tell us that by an enactment of 
the decemvirs vindication of building materials, vine-stakes, 
and the like {tigna juncta) was sometimes exceptionally ex¬ 
cluded.^ But such things were unquestionably res Tvec mcmcypi ; 
and so there can be little room for doubt that these, as well as 
res TMtndjpi, were already at the time of the publication of 
the Tables regarded as objects of quiritarian ownership-right, 
and ordinarily susceptible of vindication in the usual form.® 

The modes in which those two classes of things might be 
acquired in property were very various. But there was this 
important difference,—that while a natural mode of acquisition 
sufficed in the case of res 7vec mancyp% some civil one was 
necessary for the derivative acquisition, at all events, of res 
mancipi. The most important were mancipation, surrender in 
court, usucapion, and bequest as singular modes; inheritance, 
in manum convertiOf adrogation, and purchase of a confiscated 
estate as universal ones. All of these, with the exception of 
mancipation, applied equally to res Tiec mancipi. But the 
commonest of all the modes of transferring things of this class 

® Paul, iu Dig. xlvi. 3, fr. 98, § 8 ; Ulp. in Dig. xlvii. 3, fr. 1 pr.; infra, 
note 70. [Dissenting from the opinion here expressed, Cuq, Inst. Jurui. p. 278 n, 
points out that the original provision of the Tables, as preserved by Festus {s.v, 
“Tignum ”), did not contain any reference to revindication—“ tignum junctum 
aedibuB vineave ... no aolvito,” and that the prohibition of such viudication 
in the time of Paul and Ulpian was a consequence deduced fjr res nec mancipi by 
interpretation of the “ne solvito” of the Tables. See also Dig. vi. 1, fr. 23, 
§ 6 ; Dig. x. 4, fr. 6.] 

* Cicero {Toj}. 4, 23) says that while, by the Twelve Tables, lands might be 
acquired by two years* possession, all other things (ceicrae res omnes) might be 
usucapted in one year. There is no doubt that ftsucapion was not an invention of 
the Tables ; they only defined the period, hitherto uncertain, for which possession 
{ustts) as owner had to be continued iu order to create a property title. There 
is just as little doubt that the title created by usucapion was a quiritarian one,— 
the right one of dominium ex jure Quiritium. A res ncc mancipi, therefore, that 
had been possessed for a year by a person who had not come by it theftuously, was 
clearly his iu quiritarian right. But once this was admitted, a step farthet was 
inevitable. If a man could competently aver that a res nec mancipi was his in 
quiritary right the day after he had completed a year’s possession of it, it would 
not be long before it would be allowed that his right to it was of exactly the 
same character even before the year had expired, provided he was able to establish 
ownership independently of the usucapion. [Those who hold that res nec mancipi 
were at the time of the Twelve Tables incapable of being held iu Quiritary owner¬ 
ship make the ceterae res of the above law apply only to movable res mancip'it 
as slaves, etc. ; of. Cuq, p. 249, n. 2 ; Girard, p. 243.] 
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was simpls traditioii* If the transfer was by the owner, with 
the intention of passing the property, then the simple delivery 
of possession was miough, unless it was in virtue of a sale; in 
such a case, and because a vendor had as yet no action for the 
price, the Tables provided that the ownership should remain 
with him, notwithstanding the change of possession, until the 
price was paid or security given for it.* 

The origin of the distinction between mancipable and 
non-mancipable things, and of the form of conveyance by 
mancipation applicable to the first, has already been explained 
in connection with the reforms of Servius Tullius (§ 13).® As 
Servius introduced it, mancipation (then called mancipium) was 
not the imaginary sale that Gaius speaks of,® but as real a sale 
as could well be conceived,—the weighing in scales, held by 
an official, of the raw metal that was to be the consideration 
for the transfer of a res mancipi, and the handing of it by the 
transferee to the transferrer, with the declaration that thereby 
and therewith the thing in question became his in quiritary 
right; and all this in words of style, and in the presence of 
certain witnesses who represented the people ^ and thus fortified 
the conveyance with a public sanction. There is some reason 
to believe that, when large quantities of metal had to be 
weighed, the practice crept in of having this done before the 
witnesses had assembled; and in the formal act only a single 
pound was weighed as representing the whole amount.® This 

* Juat. Inst. ii. 1, 41. Some writers are of opinion that the provision in the 
Tables to which Justinian alludes (and which, strangely enough, is not mentioned 
in the Remains of any earlier authority), can hav( applied only to mancipations of 
res truxTicipile.g. Sonm, Inst. (En^. trans.) p. 25 n.; Voigt, XII Tafeln^ ii. p. 141 ; 
Bechmann, Der Kauf, i. pp. 199, 846]. But there seems no sufficient reason for 
thus limiting its application; for though an infoimal contract of sale had not 
yet been recognised as creative of legally enforceable obligations, yet sale without 
mancipation was an ordinary transaction of daily life,—acquisition of a specific 
article in exchange for a certain amount of metal or (afterwards) money. [Cf. 
Cuq,'' Inst. Jurid. p. 269 n. It is difficult, however, to see how a statutory 
provision of^he kind could apply to contracts not recognised by law. See also 
Crirard, pp. 282, 288, and Earlowa, Bom. BG. ii. p. 380.] 

* Literature: Leist, Mancipation und Eigmthumstraditiony Jena, 1866 ; Jhe- 
ring, Geist d. r. B. vol. ii. § 46 ; Bechmann, Qeschichte des Kaufs in rdm. Be<M 
(Erlangen, 1876), pp. 47-299; Voigt, XII Tafeln^ vol. i. § 22, vol. ii. §§ 84-88. 

® Gai. i. 119. ^ [See supra, p. 68, n. 12.] 

® See tiiis more fully explained in § 13, and the justification of the cox^ecture 
in note 17 to that section. 
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paved the way for the greater change that resulted &oan 
the introduction by the decemvirs of coined money. !From 
that moment weighing became unnecessary. The price was 
counted out before the ceremony, or sometimes left to be 
done afterwards; and though, in that spirit of conservatism 
that was so marked in the adhesion to time-honoured forms 
after their raison d'etre was gone, the scale-bearer and the scales 
were still retained ate indispensable elements of the mancipation, 
yet the latter were simply touched by the purchaser with a 
single coin, in order that he might be able to recite the old 
formula—“ I say that this slave is mine in quiritary right, and 
that by purchase with these scales and this bit of copper.” 
And that one coin, says Gains, was then handed by the trans¬ 
feree to the transferrer, as if it were in fact the price of the 
purchase {guasi pretii loco). Thus transformed, the mancipa¬ 
tion was undoubtedly nothing more than an imaginary sale ; 
for the real price might have been paid weeks or months 
before, or might not be paid until weeks or months afterwards. 
The actual sale might be, and probably usually was, contem¬ 
poraneous ; but the mancipation itself had become nothing 
more than a conveyance, and in this form it continued down 
to the end of the third century of the empire to be the appro¬ 
priate mode of transfer of a res mandpiy or at least of conferring 
on the transferee of such a thing a complete legal tijle {dominium 
ex jure Quiritium). After that, however, it seems gradually to 
have gone into disuse, being inapplicable to lands out of Italy 
that did not enjoy the privilege known as jus Italicum ; * and 
long before the time of Justinian it had entirely disappeared.^® 
The effects of a mancipation, provided the price had been 
paid or security given for it,^^ were that the property passed 
instantly to the purchaser, and that the transferrer was held to 

* 6ai. ii. 16. See § 52, note 4. « 

The latest mention of it as a still subsisting institution is in an enactment 
■of the year 355 {Theod, Cod. viii. 12, 7). * 

What sort of security the Tables required we are not informed. We know 
from Gellius (xvi. 10, 8) that there was a provision in them about sureties who 
got the name of vades; that may have dealt with the matter. See Voigt, 
“Ueber das Vadimonium,” in Abhavdl. d. phil.-hist. Classe d. Konigl. Sachs. 
Ocaellsch. d. Wissemch. vol. viii. p. 299 sq. According to him, if the rades 
failed to pay the prices for which they had become sureties, they might be con¬ 
vened in an “actio vadimonii deserti.” See also his X.II TafelUy vol. ii, p. 490. 

9 
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wartant the transferee against eviction from the moment the 
price was received. In the absence of either payment or 
sureties for it, the title still remained with the vendor ; so 
that it was in his power, by means of a real action, to get back 
what had been mancipated, even though it had passed into the 
possession of the vendee. With the change from weighed 
metal to coined money, payment of the price or sureties for it 
also became a condition of the vendor’s liability to the vendee 
in the event of eviction.^^ This liability is usually sup¬ 
posed to have arisen ipso jure, that is to say, without any¬ 
thing expressly said about it; the acceptance by the transferrer 
of the coin with which the scales had been struck was held 
to have imposed upon him an obligation to maintain the trans¬ 
feree in possession, under a penalty of double the amount of 
the price, recoverable by the latter by what is usually called 
an actio auctoritatis}^ But this ipso jure obligation did not 
arise when the mancipation was either really or fictitiously 
gratuitous; really, in the case of donations, etc.,^® fictitiously, 
when, on purpose to exclude the warranty, the recital of the 
transferee was that the price was a single sesterce.^® 

That so serious a consequence for the vendor should have 
arisen without anything said by him to bind himself, seems a 
little inconsistent with the general principle of the law of con¬ 
tractual obligation in the fourth century of Rome, and with 
the importance ascribed by Cicero to the words spoken by a 
contracting party as the test and measure of his liability.^’^ 
Referring especially to the position of the transferrer in a 
mancipation, Cicero speaks of him as having obliged himself— 

Paul. Sertt, it. 17, §§ 1, 8. 

Th .0 authorities for this are mostly from Plautus ; they are collected in 
Voigt, XII Tafeln, vol. ii. p. 190. 

See a paper on “ L’actiou aucloritatis," by P. F. Girard, in the Nowo. Jiev. 
Hi^t, vol. vii. (1882), p. 180. Latterly it was called “actio pro evictione.” 

Examples in Leist, Ma/tuiipaiLicm, p. 1G9. 

** It dl)pears from an iTistrumentum fidudae, discovered in Spain in ISOT" 
(Bruns, p. 200), that this practice must have been common in tho early empire ; 
for the creditor bargains that in selling by mancipation any of the lands or slaves 
Included in his mortgage he should not be bound to do so for more than a single 
sesterce, i.e. he should not be held to warrant them to a purchaser. Tho single' 
sesterce (silver) was quite distinct from the Taudvaciilv/m, which was of copper. 
TMuicipation donoUionis causa was also sestertio nummo uno ; see Karlowa, 

ItG. ii. 377.] 1? Cio. De Off. iii. 16, § 66. 
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qui se nexu ohligavit and this, it has been aaid, suggests 
something more on his part than the simple acceptance ot the 
ravd-'WSGtdum. It has also been a matter of observation that a 
man transferring a res mancipi by surrender in court (in jwre 
eessio) incurred no such obligation; an immunity usually (but 
wrongly) ascribed to the fact that he said nothing that could 
even be construed into warranty. Two theories have been 
propounded to ob'^iate the difficulty. According to one,*^ the 
warranty was express, and was therefore obligatory under the 
provision of the XII Tables that what was publicly declared 
by word of mouth in the course of a mancipation should be 
held as law.^^ If so, the liability could have been avoided by 
omitting any such declaration; whereas a variety of passages 
in the lay writers prove that onerous mancipation without 
warranty was a thing unknown.^® The other theory is that 
the liability did arise ipso jure ; not, however, in consequence 
of the words spoken by the transferee, or of the raudusculum 
or coin accepted by the transferrer, but because of words 
spoken by the latter, which were substantially an echo of those 
spoken by the former. This is Voigt’s view,^* quite novel, and 
somewhat specious. He stands upon the broad ground that it 
is inconsistent with the supremacy of the word spoken, and 
the fruitlessness of the unexpressed volurdas in the fourth and 
fifth centuries of Home, to suppose either that property could 
pass from A to B simply because B said so witTiout contradic¬ 
tion from A, or that A could be laid under obligation to 
warrant the possession to B without a syllable spoken by him 

“ Cio. Pro Mur. 2, § 3. 

Voigt, XII Tafdn, vol. iL p. 189, note 2. The reason was that it W'as not 
the cedent, but the magistrate by his decree {addiclio), that gave the thing to the 
cessionary. 

A third view is that of Jhering {Oeid, vol. ii. p. 628, note 716),—that the 
actio auctoritatis was really an action of theft, on the ground that the vendoj had 
swindled the vendee out of his money. But it is refuted by the fact that the 
duplum was exigible even though the vendor had manifestly acted in perfect good 
faith. [Jhering has further explained his view in liis edition of 1883, p. 546, 
note 728.] 

See Eck, Die Veirpfiichiung des Verkdufers zwr Oewahrung d, Eigenihuvis 
(Halle, 1874), p. 2. With him concur Rudorff and Karlowa as quoted by him. 

sii “Cum nexum faciet maucipiumquo, uti lingua nuncupassit ita jus esto” 
(Fest. V. Nuncupeday Bruns, p. 275). ^ See note 13. 

Voigt, XII Tc^fcln, vol. i. p. 217, vol. ii. p. 137. 
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He contends that there must have been a declaration by the 
vendor, following that of the vendee,— “ I say that the slave 
is thine in quiritary right, acquired by thee by purchase with 
those copper scales and this copper coin ”; and that the vendor 
as well as the vendee appealed to the witnesses for their testi¬ 
mony. An appeal to the witnesses was certainly made in some 
cases by the vendor; for that was the position held by the 
testator in a testament-mancipation, and both Gains and Ulpian 
narrate his nuncupatory declaration and request for testi¬ 
mony.^® An ^‘aio tuum esse,” etc., however, is vouched by no 
authority, either Jay or professional. Yet it is quite con¬ 
ceivable ; for tliough aio ordinarily introduced an averment of 
the existence of a right in the person of the speaker, yet it 
seems to be generally admitted that it was used by the 
defendant in a le-gis actio sacramenti in personam when expressly 
admitting the plaintiff's claim. 

The right of a vendee to sue an actio auctoritatis arose only 
when eviction resulted irom a decree in a regular judicial pro¬ 
cess at the instance of a third party disputing his title; and 
was conditional on his having done all that was necessary on 
his part to bring his vendor (anctor') into the field to defend 
his own interests (§ 34, n. 10). And the duration of the 
auctoritas was limited by statute to two years in the case of 
lands and houses, one year in that of other things.^'^ As pos¬ 
session for those periods was sufficient to cure any defect in 
the vendee's title, it was but reasonable that with their expiry 
the vendor’s liability on his warranty should be at an end. 

;fey the provision of the Twelve Tables in reference to the 
vcrha nuncupata that accompanied a mancipation,^® its import¬ 
ance was immensely increased; for any sort of qualification 
germane to the transaction might be superinduced upon it, 
an<} the range of its application thus greatly extended. Such 

2® Gai. li. 104 ; Ulp. xx. 9. It to some extent supports Voigt’s view that 
Justini&n ii. 10, 1, 2) speaks of a testament ptT tics et librttTn os mode 

cmanciptUione, i.e. by an act of the testator’s putting his estate o^U of his 
ma/nfus. [Of. Buckler, Co7Uraet in Roman Lato^ p. 73.] 

“ On the authority of the note in Valer. Prob. § 4, No. 8 {Ct^led., lihror. Jwr. 
vol. ii. p. 144),—Q.N-Q.A.N.Q.N. = “ Quando ncQ^ue ais necj^ue negas.’* 
[See Fetrini in Arcfdv. Oiurid. xxxviii. 166.] 

^ Cic. Fro Caec, 19, § 54 ; Top. 4, § 23. 


See supra, note 22. 
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qualifications were spoken of as leges self-imposed 

terms, conditions, or qualifications of the conveyance, which, 
as integral parts of the transaction per aes et lihraTa^ partook of 
its binding character and were law between the parties. The 
matter of oral declaration might be the acreage of lands, their 
freedom from burdens or right to easements, reservation of 
a usufruct, limitation of their mode of use, undertaking to 
reconvey on a cerfain event, or what not; the result was just 
so many obligations created per aes et Ixbram, whose contraven¬ 
tion or denial was punished with a twofold penalty.®® But 
the words spoken in the hearing of the witnesses were the 
beginning and the end of the liability; it was enough that 
they were literally complied with, however much the other 
party might be injured by something inconsistent with their 
spirit, or which he had not taken the precaution to require 
should be made matter of declaration. What had not been 
clothed in words could not be enforced as a l&je maTicipii. 
What had been intended could not be inquired into; thr* rule 
was—“ according as a man has spoken, so shall be law ”; 
interpretative equity had no place as yet in the jus civile^ 
unless, perhaps, in the case of a lex fiduciae. 

Among the declarations, restrictions, limitations, burdens, 
conditions, and so forth {dicta et promissa) that might be incor¬ 
porated with a mancipation as leges •maueipiij^ and which 
imposed obligations sometimes on one party, sometimes on the 
other, none was more important, and from some points of view 
remarkable, than this so-called lex fiduciae, or often, for brevity’s 
sake, simply filduxia.^^ It was introduced when it was the 

See § 7, note 8, 

Cic. De Off. iii. 16, § 66. [This, however, is a controverted point. Some 
writers hold that the only penal actions resulting from a mancipation were the 
(td/io auctoritatis and adio de modo agri. For an explanation of the language of 
Cicero see Girard, Droit roman, p. 650, note 5 ; cf. Lenel, Edict, Ecrf. 153.] 

See illustrations of a great variety of them in Voigt, XII Tnjtln, vol. ii. 
pp. 149-165. Several of them, however, are of questionable authority. 

** The subject of has latterly been much discussed in connection with 

the Spanish mandpatio jidvdae cavoxl, referred to in note 16. See Gide, in Jtev. 
de L4g%slat. vol. i. (1870), p. 74 eq. ; Degenkolb, in Z. f. RG. vol. ix. (1870)^ 
pp. 117 sg., 407 8q. ; Eriiger, Krit, Versuche im rowi. Redite (Berlin, 1870), 
pp. 41-58 ; Rudorff, in Z. f. RO. vol. xL (1873), pp. 62 eq.; [Oertmann, Die 
Fiduda vm r&m, Frvoatrecht, Berlin, 1890 ; Cuq, p. 641 sg’.]. 
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intention of parties that the mancipatory transference, although 
in form absolute, should in reality be only provisional; the 
transferee was therefore bound by its terms to reconvey either 
to the transferrer or to a third party, or to manumit a slave he 
had received, or to denude himself of the thing in any other 
way that might be embodied in the engagement. According 
to some jurists, such a qualification of the vendee's right might 
be introduced as an ordinary lex mancipii, without any fiduciary 
words; in that case the obligation was stricti juris^ and the 
vendee, if he failed to comply, was inevitably condemned in 
the twofold penalty which followed breach of the nun^ 

cupata. But it was usually deemed expedient—although the 
practice can hardly have been introduced until considerably 
later than the XII Tables—to free alike the right of the 
vendor and the obligation of the vendee from the hard-and-fast 
lines of the jus striatum, and subordinate them to the principles 
of boTia Jides. This was done by importing fiduciary words 
into the mancipatory formula,—“ Hunc ego hominem fidei 
fiduciae causa ex jure Quiritium meum esse aio,”—I say that 
this slave is mine in quiritary right, committed to my honour, 
for a fiduciary purpose, and that he is mine by purchase for a 
single sesterce,®® with this copper and these scales, in order 
that I may remancipate him to you,” or what not, according to 
the nature of ^e transaction.®* 

Gaius ®® speaks of fiducia contracted either with a friend 

As the sesterce was first coined in 485, the formula must have been some¬ 
what different before-.then ; but we know it only from the [above-mentioned] 
Spanish inscription, which was^of the early empire. May not the Jidi Jidticicie 
(which occur in it) have been one single vord, li\iG juris^urandi f [On the Pom¬ 
peian inscription found in 1887, illustrating Jiducia, see Eck, Z. d. Sav. Sfift. ix. 
p. 6U aq.l 

** Jhering {Oeisi, vol. ii. p. 615) holds that the JidtLcia was not embodied in 
the nuTiCupatio of the mancipation, but was a subsequent agreement in which 
fidef was pledged, and which therefore gave rise only to a hontie fidei action. 
The strongest reason against regarding it as a Ux mancipii is that it might be 
an adjunct of a transfer by suiTcnder in court {in jure cessio), as well as of a 
mancipation (GaL ii. 59); but that only amounts to this,—that it might take 
the form of a lex injure cesaionis as well as of a lex muncipii. The truth appears 
to be that in course of time it became the practice to follow up the mancipation 
and its fiduciary clause -with a separate agreement setting forth details. [But 
can one speak of a lex in jure cessionisl The XII Tables mention only nexum 
and rrMndpium in connection with verba nuncupata. Jhering’s view is now 
generally accopte<l.] «> Oai. ii. 60. 
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or with a creditor: with a friend, for safe custody of the 
thing transferred to him during the absence of the transferrer; 
with a creditor, for the purpose of giving him security for a 
debt incurred or contemplated, and which might be coupled 
with special agreements defining his powers of dealing with it. 
He mentions also in another place that, in emancipating his 
child, a paterfamilias, if he desired to be his tutor and have 
the right of succel^sion to him on his death, usually bargained 
fiduciarily with the transferee for remancipation, so that he 
(the father) should become the child’s manumitter from the 
state of free bondage in which for the moment he was placed. 
This case, however, as well as that of the fiduciary coemption 
devised by the jurists of the sixth century,*’' was by no means 
of the same importance as those with friends and creditors just 
referred to. In them the transferee was vested with the legal 
right of property in the thing transferred to him, and in law 
entitled to deal with it as owner, in so far as not restrained by 
special agreements; but at the same time he was a trustee 
(/idzaiiaritLs), bound so to deal with it as not unduly to pre¬ 
judice the interests of the transferrer. The latter had for his 
protection an action (a. fiducial which differed from that for 
enforcement of an ordinary lex mancipii in this very important 
respect,—that it proceeded, not upon inflexible rules of law, 
but on considerations of what was reasonable and fair in view 
of the whole circumstances of the case —uti irUer honos bem 
agier oportet?^ With this action a considerable latitude was 
given to the judge. True, if the fidiLciarms deliberately failed 
to reconvey when it was his duty to do so, or had by his 
fraudulent actings rendered reconveyance impossible, he not 

Gai. i. 132, 133 (which are defective in the Verona MS.), compared with 
Gaii EpU. i. 6, 3, and Just. Inst. iii. 2, 8. 

^ To enable a woman mi juris to substitute for her legal tutors others of her 
own selection who were bound to do her bidding, or to enable her to iliake a 
testament, or to enable her to get rid of the sacra {infra, p. 170) thathad devolved 
on her along with an inheritance. See Cic. Pro Mur. 12, § 27 ; Gai. i. §§ 114, 
115. See also mpra, § 11, note 7. 

* Cic. De Off. iii. 16, § 61 j 17, § 70; Top. 17, § 66. [The actio fiducias 
based on the pactutn Jidudae might be, it is thought, either in itts or m factum 
ccmcepta. See Lenel, E. P. p. 233. According to Ouq the fidvda was originally 
enforced by an csrhitrium and ultimately by a honae ffdei action {Inst, fur id, 
p. 646)]. 
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only Wfts condemned in the usual double penalty,*® but became 
infamous on account of the breach of his expressly and publicly 
pledged faith.^ If, on the other hand, his inability to re¬ 
convey was attributable to no fault of his, he was entitled to 
judgment in his favour ; while there might be anything inter¬ 
mediate between double condemnation and full acquittal accord¬ 
ing to the view taken by the judge of the circumstances as a 
whole. * 

Another advantage of the fiducia was this,—that as the 
radical right still remained in him who had given the object 
of it in mancipation, he could reacquire the legal title without 
reconveyance by continuing in possession for a year; the 
usucapion in that case was called umreccptioy and one year’s 
possession instead of two held sufficient even for immovables, 
upon the pretext that what was usucapted was a fiducia, and 
therefore included amongst the “ other things ” of the Twelve 
Tables.^* This one year’s usureception was competent at all 
times where the fiduciary mancipation had been to a friend, 
and probably was the ordinary method of extinguishing the 
fiduciary right. Where, however, the mancipation had been to 
a creditor in security of his claim, there was this qualification,— 
that while the usureception might proceed on any causa posses- 
fdonis after the debt secured had been paid, it was competent 
before payment only when the debtor’s possession was not 
directly derive(f from the creditor either by lease or precatory 
grant during pleasure; in either of those cases, according to 
the general principles of possession, he was holding for the 
credifor rather than himself.^ 

PftuL ^Ssnt., ii. 12, § 11) says that under the XII Tables there was an actio 
in dnplv/in in the case of deposit. As deposit, as an independent contract, was 
unknown until long after the Tables, Pauh’s words possibly refer to the fiducia 
cum amico depositi causa ; although it is also probable that breach of trust by a 
depositary, when no mancipation had intervened, was treated as theft, and visited 
with the sa^ie twofold penalty. [The action under the XII Tables is probably to 
be regarded as delictual and not contractual.] 

" Cic. Pro Cate. 3, § 7. « Gai. ii. 59. 

" “Lex XII tabularum soli quidem res biennio usucapi jussit, ceteras res 
vero anno (Oai. ii. 64). It was ou the same somewhat sophistical construction of 
the law that usuoapio pro herede {infra, p, 170) was held to be completed in a 
year, even though the bulk of the hereditary estate might consist of immovables 
{res soli). 4 s 
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It ia very genemllj, if not universally, maintained that 
mancipation was not only inappropriate but inapplicable to res 
nec fUane ^,—^that mancipation of a thing of this sort was in¬ 
effectual as a conveyance. There does not seem to, be any 
distinct authority for such a statement.^ In the ordinary case 
parties would rarely dream of resorting to so cumbrous a pro¬ 
cedure if nothing was to be gained by it; but it is conceivable 
that it might be Employed for some ulterior purpose, such as 
getting the benefit of a lex TnaTieipii or a fiSAiciobi whose efficacy 
depended on the transaction per aes et lihram to which it was 
annexed.^® If tradition actually accompanied the mancipation 
of a movable res nec mandpi, then it is difficult to conceive 
that the superinduction of the civil ceremonial could deprive 
it of its power to pass the property of the thing delivered. 
That surrender in court {in jure cesdo), adjudication, and 
usucapion applied both to mancipables and non-mancipables is 
indisputable. 

Surrender in court,which was apparently of later *ntro- 
d action than mancipation/^ was simply a rei mndicatio (or 
action to have a right of property declared) arrested in its 
initial stage (p. 180). The parties, cedent and cessionary, 
having previously arranged the terms of transfer,—sale, ex¬ 
change, donation, or what not,—appeared before the magistrate ; 

** A passage in the Vatican Fragments (No. 313)—an enjactment of Diocle¬ 
tian’s—runs: “Donatio praedii . . . traditioue atquo niancix>atione perficitur ; 
ejus vero, quod nec mancipi est, traditione sola.” But the two last words do not 
mean that donation of a non-mancipable could be perfected only by tradition ; 
they are to be read—“is perfect by tradition alone,” i,e. without the necessity 
of mancipation. * 

^ There is no express mention of such a thing in the texts ; but as only 
movables could be objects of deposit, and most were nec mancipi, one would 
think that they must have figured in the “ fiducia cum amico depositi causa ” of 
which Gaius speaks, before deposit had been recognised as an independent real 
contract imposing obligations upon a depositary apart from any mancipation. 
[This theory can hardly be supported. Bes mancipi means things capable of 
mancipation (^eupra, p. 61), and Gaius professes to define them all. The language 
also of Ulpian (zix. 9) in expressly stating that im jure cessio was applicable to 
ree nec memdpi militates against '&e theory.] 

^ Jhering, Geist, voL ii. § 46 ; Voigt, XII Tafeln, vol. ii. § 83. 

^ But earlier than the XII Tables, because confirmed by them (Paul, in Vat. 
Frag. No. 60). [On the relative antiquity of morndpaiio and cessio im, jure, see 
Carle, Origini, p. 493 ; H. Kruger, Geschichte d. cap. dem. pp. 118, 124. See also 
generally Onq, InU. Jurid. p. 441 sj'.] 
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the cessionarj, taking the position of plaintiff, declared the 
thing his in quiritaiy right; the cedent, as defendant, was 
asked what he had to say in answer; and, on his admission 
or silence, the magistrate at once pronounced a decree 
iaddictio)^^ which completed the transfer, but might be subject 
to a condition or other limitation, or even to a fiduciary reserva¬ 
tion.*® It was probably more resorted to for the constitution 
of servitudes, both real and personal, and transfer of such 
rights as patria potestas^ tutory-at-law of a woman, or an in¬ 
heritance that had already vested,^ than for conveyance of 
property. For it was not only inconvenient, inasmuch as it 
required the parties to appear before the supreme magistrate in 
Rome, and could not be carried through by a slave on his 
owner’s behalf (as mancipation might), but it had these serious 
disadvantages,—that it did not ipso jure imply any warranty 
of title by the cedent, or afford the cessionary any action 
against him in the event of eviction. The reason was that in 
form the right of the cessionary flowed from the magisterial 
decree,—Since you say the thing is yours, and the cedent 
does not say it is his, I declare it yours,”—and not from any 
act or word of the cedent’s, who was passive in the matter.®^ 
Adjudication was the decree of a judge in a divisory 
action, such as one for partition of inheritance amongst co¬ 
heirs ; it conferred upon each of them a separate and inde¬ 
pendent right *in a part of what as a whole had previously 
been joint property.®® 

Usucapion,®® regulated by the XII Tables, but not im¬ 
probably recognised previously in a vague and uncertain way 

^ Gai. ii. 22, 24 ; Ulp. Frag. xiv. 9, 10. 

Gai. ii. 69 ; Paul, in Vat. Frag. No. 60. [See supra, p. 134, n. 34.] 

None of these could be transferred by mancipation, as manifestly they 
could not by tradition. [It ws.s to an unentered agnatic inheritance that cession 
in Court strictly applied ; see Gai. ii. 35-37.] 

^ [The cessio injure bears sonie resemblance to the old English mode of con- 
veyancing^y the fictitious suits of fine and recovery. See Plaokstone, Cwn/men^ 
tarUs (8th ed.), ii. pp. 352, 357.1 
Ulp. Fra^. xix. 16. 

“ Literature; Stintzing, Z>cm Wesen von bona fides und titulus in d. nha, 
Usucapionslehre, Heidelberg, 1862 ; Schirmer, Die Grwadidee d, Umcapivn im 
ram. Berlin, 1856 ; Pemioo, Laheo, vol. ii. p. 162 aq. ; Voigt, XII Tafdn, 

Tol. ii § 91 ; Esmein, *‘Sur Phistoire de I’usucapion,” in the Nvm. Rev, Hid, 
etc, vol. ix. (1885), p. 261 sq.; [also Esmein, MHangea, p. 171 sq,]. 
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converted uninterrupted possession (itsiis) into quiritary property 
by efflux of time. The provision in the Tables was to this 
effect—“ usus auctoritas fundi biennium esto, ceterarum rerum 
annuus esto.” ** The relation in which the words imts and 
aitctoritas stand to each other has been a subject of much dis¬ 
cussion; the prevailing opinion amongst modem civilians is 
that the first alone refers to usucapion and the second to the 
warranty of title “incumbent on the vendor in a mancipation, 
and that both were limited to two years in the case of lands 
(and, by extensive interpretation, houses), and to one year in 
the case of anything elsa®® In the later jurisprudence the 
possession—“ use ” was the technical term in the earlier law— 
required to be based on a sufficient title, and the possessor to 
be in good faith.®® But the decemviral code, as is now gener¬ 
ally admitted, contained no such requirements; any citizen 
occupying immovables or holding movables as his own, pro¬ 
vided they were usucaptible and that he had not taken them 
theftuously,®® acquired a quiritary right in two years or one as 
the case might be merely on the strength of his possession. 
Originally, therefore, it was simply the conversion of de fcusto 
possession, no matter how acquired, so long as not by theft, 
into legal ownership, when prolonged for the statutory period, 
—too often the maintenance of might at the cost of right. 

w Cic. Top. 4, § 23 ; Pro Ca.ec. 19, § 64 ; Gai. ii. §§ 42, ^4, 204. 

“ [For interpretations of this fragment, see Cuq, Inst. Jurid, p. 249 note 1. 
Jhering, VorgcsehicMe d. Indoev/r&p. p. 136, suggests that houses (aedes) may 
not have been intended by the decemviral code to be treated as immovables, being 
made of wood and as such ca 2 )able of removal.] 

Just. Inst. li. 6, pr. • 

” Usuc'ai)ion was peculiar to citizens—“jus proprium est Komanoi-um” {Gui. 
ii. 65). The provision in the XII Tables, “ Adversus hostem aetorna auctoritas '* 
(Cic. De Off. i. 12, § 37), which has been the subject of a somewhat voluminous 
literature, is sometimes adduced as pi-oof of statutory declaration to the same effect. 

What belonged to the state or to religion vas of course excluded from 
usucapion; so were the res mancipi of a woman in tutelage of her agnafes or 
patron, if alienated by her without their authority (Gai. ii. 47), th^five feet of 
free space between two properties (Cic. De Leg. i. 21, § 66), and a few other 
things. [The language of Gains, ii. 69, as to usurece}>tion seems adverse to the 
view that res nec manc^n might be usucax)ted under the XII Tables ; see supra.^ 
p. 186. On the application of the rule that res rruvneipi of a female under tutory 
could not be usucapted, if alienated without the authority of her tutors, see 
Esmein, M4langes, i>p. 82, 38 ; and cf. Voigt, XII Tafeln^ it p. 237 u,] 

Gai. ii. 45 
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£ut in time it came to be regarded rather as a remedy for 
some defect of title, arising either from irregularity of convey¬ 
ance or incapacity of the party from whom a transfer had been 
taken; and with the progress of jurisprudence developed into 
the carefully regulated positive prescription which has found a 
place in every modem system. 

The Twelve Tables contained a variety of provisions regu¬ 
lating the relations between conterminous * proprietors,®® and 
imposed penalties of considerable severity for offences against 
property. For example, any one intentionally setting fire to 
another man's house, or to straw or such-like in its immediate 
vicinity, was to be flogged or burned at the stake.®^ The 
malicious driving of cattle by night to graze upon another 
man’s young com was punished with hanging of the offender 
and forfeiture of his goods to Ceres.®® jBewitching another 
person’s hanging fruit, or spiriting away a crop from his fields, 
was also punished with death.®® Cutting a tree belonging to 
another entailed a penalty of twenty-five asses ,^—the same as 
was imposed for an affront offered to a freeman, or an assault 
upon him that did not end in breaking bones.®® The culpable 
killing or hurting of a slave or four-footed animal gave its 
owner a right to claim amends, but it does not appear in what 
form.®® Theft was envisaged from a great many points of 
view. If a thief was caught plying his vocation by night, he 
might be slain bn the spot; it was not lawful, however, to kill 
him, by day, unless he used arms in resisting apprehension, 
(which was always the act of private parties, there being as 
yet nb city watch or polioe establishment).®^ A thief taken in 

•0 See fragments 1-10 in the seventh table of the arrangement in Bruns, p. 
S4. [Cf. Cuq, Inst. Jurid. p. 357 ; infra, p. 438.] 

Gai. lib. 4 ad XII Tab. in Dig. xlvii. 9, 9. Plin. H.N, xviii. 3, 12. 

** Sen. liat. Qttaest. iv. 7, 3 ; Plin. II. N. xxviii. 2, 17 ; Sorv. in Verg. Ed. 
viii. 99 ; Aug. Da Civ. Dei, viii. 19. The penalty was probably death by burn¬ 
ing ; at lea^t that was the punishment of sorcerers in the classical jurisprudence 
(Paul. Sent. v. 23, § 17). See Voigt, XII Tafeln, voL ii. p. 800. 

** Plin. H.N. xviL 1, 7. •» Gai. iii. 223. 

•• £See firag. 6 in the 8th Table in Appendix, p. 439.] 

[There were similar provisions in Judaic law (Exodus T-gii , 2, 3), an d m 
other early codes. See Eovalewsky, Covdwme contemporaine, p. 260 ; Dareste, 
Journal des SavaTtts, Feb. 1881. On the requirement of ploratiOt sea Pemioe* 
Laheo, ii. 23.] 
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the act (Jur mantfesius), if he was a freeman, was scoui^ed 
and given over by the magistrate {addietus) to the person 
whose goods he had stolen; if a slave, he was hogged and 
thrown from the Tarpeian rock. A thief who was not taken 
at the time suffered only a pecuniary penalty,—twofold the 
value of the stolen goods. Very remarkable provisions were 
made to prevent third parties receiving and concealing stolen 
property. Thus fhe occupant of a house in which it was 
alleged that stolen property was concealed was bound to sub¬ 
mit to a search for it, on pain of being held guilty of what was 
called fuTtwm prohihitum, and punished as if he were a 
manifest thief; but the searcher was required to go through 
the house with nothing on him but a cloth round his loins, 
and carrying a platter in his hands, obviously to exclude all 
suspicion of foul play.®® If the result of the search was the 
discovery of the stolen property {furtum liideo et lanm ccm- 
ceptuTn), the occupant was liable to the owner in threefold its 
value, however innocent and ignorant he might have been of 
its presence within his premises; but he had relief against the 
person who had smuggled it into his house by what was called 
an actio furti ohlati.^^ The actio de rationihus distrahendis 
against a tutor who had embezzled property of his ward*s was 
just a variety of the actio furti. So originally was the actio 
de tigno juncto, —an action competent to the owner of building 
materials against him who had theftuously incorporated them 
in his house. Their owner’s property in them was suspended 
during their incorporation; he was not allowed to insist on 
their removal, for the public interest'was of greater moment 
than his; but he was entitled by this action to double their 
value, and when the house came down he might again re¬ 
vindicate them."^® 

\^Supr€U, p. 96 ; and frag. 16 in the 8th Table, Appendix, p. 440.] , 

* All those varieties of theft and actiones furti are described by Gains (iiL 
183'198}, but not without some confusion. Krhger, in an article in*the Z. d. 
Sam. Stift. vol. v. (1884), E. A. p. 219 sg., has given a somewhat different 
explanation of them. See also Qulli in the Arch. Oiurid. vol. xxxiii. (1884), 
p. 107 sg. [On theft generally, see Cuq, Imt. Jurid. pp. 340-346 ; Voigt, ECm. 
ItO. p. 41. There seems also to have been a special action against one who by 
material counsel or assistance {ope conailio) aided and abetted the thief—Voig^ 
XII Tafeln, ii. 678 ; Lenel, Edict. Perpet. p. 260.] 

GaL in Dig. xli. 1, 7, § 10; Ulp. in Dig. xlvii. 3, 1, § 1. The later law 
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The abstract conception of a real right in (or over) the 
property of another person (what was called in re edima) 
is not to be looked for at so early a period in the history of 
the law as that now under consideration. The rural servi¬ 
tudes of way and water were no doubt very early recognised; 
for they ranked as res ma^icipi, and the Twelve Tables con¬ 
tained various regulations in reference to the former. Usufruct, 
too, was probably not unknown; but the urban praedial servi¬ 
tudes bear the impress of a somewhat later jurisprudence/^ 
Emphyteutic and superficial rights were of still later origin. 
Pignorate and hypothecary rights were equally unknown as 
rights protected by action at the time now being dealt with.^ 
Between private parties, the only thing legally recognised of 
the nature of a real security was the fiducia already described. 
Approaching more nearly to the modern idea of a mortgage 
was the security praedibus praediisqibe required by the state 
from those indebted to it in assurance of their obligations. 
Here there was the double guarantee of sureties {praedes) and 
mortgaged lands of theirs {praedia subsignata) ; but how they 
were dealt with when the debtor made default is by no means 
clear.^® 

Section 31.—Nexum and the Law of Obligation 

The jurists of the classical period attributed obligation 
either to contract, delict, or miscellaneous causes (variae 
cansarvm figurae) ; and those arising from contract fill a place 
in the later jurisprudence vastly greater than those arising 

did not allow eventual vindication if there had been no malajidfs in the appro¬ 
priation, and the double value had already been paid. [See Ozyhlarz, in Grunhut’a 
Zeitachrift, 1894, pp. 85-106.] 

^ [Among urban servitudes that of Cloaca seems to have been the first to be 
admitted. On servitudes generally, see Ouq, pp. 270-76. Ho maintains that 
personal servitudes were not known before the end of the sixth century, and that 
praedial servitudes were originally treated not as yum but as cwporeal things.} 

^ Hypothecary rights were certainly unknown until near the end of the 
republic. But Festus (v. liancUor, Bruns, p. 274) sjjeaks of a provision in the 

Cassian League between Borne and the Latin states of the year 262 u.O._“Si 

quid pignoris nascisoitur, sibi habeto wdiich makes it difficult to believe that 
the Romans were altogether unacquainted with de facto impignoration of 
movables. 

For note of the literature on the subject, see Baron, Qesch. d, r. R. vol. i. 
p. 169. 
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from delict In the Twelve Tables it is very different. In 
them delicts are much more prominent than contracts,— 
Wrongs entitling the sufferer to demand the imposition of 
penalties upon the wrong-doer, that in most cases covered 
both reparation and punishment. The disproportion in the 
formulated provisions in reference to the two sources of obliga¬ 
tion, however, is not surprising. Por, first of all, the purpose 
of the decemviral code was to remove uncertainties and leave 
as little as possible to the arbitrariness of the magistrates. 
In nothing was there more scope for it than in the imposition 
of penalties; and as different offences required to be differently 
treated, the provisions in reference to them were necessarily 
multiplied. In the next place, the intercourse that evokes 
contract was as yet very limited. Agriculture was the occupa¬ 
tion of the great majority; trade and commerce were more 
backward than in the later years of the regal period; coined 
money was just beginning to be used as a circulating medium. 
Lastly, the safeguards of engagement lay to a great extent in 
the sworn oath or the plighted faith; of which the law indeed 
did not yet take cognisance, but which found a protection 
quite as potent in the religious and moral sentiments that had 
so firm a hold of the people. 

It was a principle of the law of Kome through the whole 
of its history, though in course of time subject^to an increas¬ 
ing number of exceptions, that mere agreement between two 
persons did not give him in whose favour it was conceived a 
tight to demand its enforcement. To entitle a man to claim 
the intervention of the civil tribunals*to compel implement of 
an engagement undertaken by another, it was necessary either 
that it should be clothed in some form of law prescribed or 
recognised, or that it should be accompanied or followed by 
some relative act which rendered it something more than a 
mere interchange of consent. Under the jurisprudence of the 
XII Tables the formalities required to elevate an agreement 
to the rank of contract and make it civilly obligatory some¬ 
times combined ceremonial act and words of style, sometimes 
did not go beyond words of style, but in all cases before 
witnesses. Dotis dictio^ the undertaking of a parent to pro¬ 
vide a dowry with his daughter whom he was giving in 
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marriage, and vadimoniuTri, the guarantee of a surety for the 
due fulfilment of the undertaking either of a party to a con¬ 
tract or a party to a litigation, probably required nothing 
more than words of style before persons who could if neces¬ 
sary bear witness to them; whereas an engagement incident 
to a mancipation, or an undertaking to repay borrowed money, 
required in addition a ceremony with the copper and the 
scales. The historical reason for the enaployment of the 
scales has already been explained. They became as time 
progressed mere matter of form or ceremonial; but originally 
they were matter of substance. In early days neither sale 
nor loan was possible without them; for both the price in 
the one case, and the copper that was being lent in the other, 
had to be weighed. It was the spirit of conservatism, so 
manifest in all departments of the law, that induced their 
retention as formalities after they had ceased to be of moment 
substantially; had they had no practical significance in the 
first instance, it is not likely they would ever have been 
resorted to. There were many formal observances in Roman 
law^ that seemed to have not much bearing upon the proceed¬ 
ing of which they formed part; but there was hardly one of 
them that had not its historical explanation. They were often 
retained, more or less modified, simply because they had been 
always associated with some particular transaction, and some¬ 
times long after they had ceased to be of any substantial 
significance; but it was not the practice to introduce merely 
for the sake of form a ceremonial that at the time of its intro^ 
duction had no utilitarian value. If all that was wanted was 
deliberation in contracting, certainty as to the nature and 
terms of the contract, publicity and trustworthy testimony, 
words of style, spoken in presence of witnesses, as in the 
vac^imoniuTn and dotis dictio, were sufficient for the purpose. 

The opinion is very generally entertained that the only 
proper contracts recognised by the XII Tables were those 
annexed to a mancipation or surrender in court and embodied 
in a lex maTt/yipii or m jure cessionis^ and the nespwmf the 

* [Supra, p. 184, note 84.3 

^ The literature on the subject of the nexum is very abundant, and the views 
taken of it very discordant. Danz [Qeach. d. r. R. vol. iii. § 146) gives a list 
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mdimoniurriy and the dotis dictio. Some reckon amongst them 
the verbal contract by stipulation, which in time came to be 
the most important and inclusive form of contract known to 
the law; but it is impossible to discover even the most 
remote allusion to it in any extant fragment of the Tables, 
and the better opinion seems to be that it was of later intro¬ 
duction. 

The condition of the nexi (as debtors who had been bound 
by nexal contract were called) during the first two centuries 
of the republic, and the commotions to which their grievances 
again and again gave rise, have been alluded to in a previous 
section (§ 20). Although much has been written on the sub¬ 
ject, opinions differ not a little as to who exactly those nexi 
were, how they became so, and what was their status in law. 
In this, however, there seems to be a general agreement,— 
that the first step towards their reaching the miserable con¬ 
dition which Livy and Dionysius have so graphically, though 
perhaps not always with strict accuracy, depicted, was a loan 
transaction, real or fictitious,® which was technically called 
nedcum or nexi datio.^ The practice of lending per lihram was 
doubtless of great antiquity,—indeed the intervention of the 
scales was a necessity when money or what passed for it had 
to be weighed instead of counted; and not improbably old 
custom conceded to a lender who had thus ma^e an advance 
in the presence of witnesses some very summary and stringent 
remedy against a borrower who failed in repayment. How 
8ervius subjected it to much the same formalities as he 

of the more important writings about it, and a risni/nxi of tlie principal theories. 
To his list, which comes down to 1870, may be added Vainberg, Lt 'nexmn . . . 
cn droit romain, Paris, 1874; Brinz, “ Der Begriff ohUgcUio,” in Qriinhut's 
ZSchr. vol. i. (1874), p. 11 sq. ; and Voigt, XII Tafeln, vol. i. §§ 63-65. [Add 
Girard, pp. 467-472; H. Kruger, Oesch. d. cap. dem. p. 296 sy.] 

* The opinion is entertained by some writers that, after the introductiom of 
coined money, and when touching the scales with a single as took the place 
of the weighing of so many pounds of metal as part of the ceremonial, the 
nexi datio upon pretence of a loan might be, and was, employed to create a 
bond for payment of a definite sum, no matter what the real ground of indebted¬ 
ness. It is extremely probable. The sale in a mancipation was in many cases 
only simulated, and the payment in nexi liheratio did not need to be real; 
arguing fi'om analogy, therefore, there is no reason why a man may not have 
become nexus as if for borrowed money, when in fact the ground of debt was 
•something different. *■ See Appendix, Note C. 
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appointed for mancipation,—the state scales, the official li^yrir 
pern, the five witnesses representing the nation,—has been 
shown alreadj' (p. 66). With the introduction of a coinage 
the transaction, instead of being per lihram simply# became 
one per aes et lihram; the scales were touched with a single 
piece, representing the money which had already been or was 
about to be paid, a formula recited whereby the obligation of 
repayment was imposed on the borrower, and an appeal 
made to the witnesses for their testimony. Unfortunately 
this formula is nowhere preserved. Huschke® and Giraud,® 
assuming that the lender was the only speaker, formulate it 
thus,—“ Quod ego tibi mille libras hoc acre aeneaque libra 
nexas dedi, eas tu mihi post annum jure nexi dare damnas 
esto ”—“ Whereas, with this coin and these copper scales, I 
have given thee a thousand asses, be thou therefore bound jure 
neoei to repay them to me a year hence.” ^ The phrase damnas 
estOi like the rest of the formula, is unsupported by any con¬ 
clusive authority; but as it was that most frequently employed 
during the republic for imposing, by a public act, liability to 
pay a fixed and definite sum,® it may not be wide of the mark.® 

* Huschke, Ueber das Hecht des Tiexum (I-eijisic, 1846), p. 60. 

* Giraud, Des nexi, ou de la condition des dibitenrs chez les Romaitis (Pans, 
1847), p. 67. 

^ If the loan was to bear interest, the words cum impendio unciario, or equiva¬ 
lents, would be incorporated. 

* See Huschke, l.c. He renders damnas esto (p. 51), “Du sollst uin zu geben 
Verfluchter sein. ” There has been much speculation as to the derivation and 
original meaning of the w'ords damnum, daiMtare, damnas. See the more 
important suggestions in Q\^t,^Bedeutungs>icclisc.l, p. 142 sq, 

® Voigt, who holds that the n&ri datio was at once a Tuode of transferring 
the property of the money or other ponderable from the lender to the borrower, 
and of imposing upon the latter an obligation to repay it, propo.?es a different 
formula {XII Tafdn, vol. ii. p. 483), which has the merit of coming nearer that 
of the tvexi lihcTotio than Huschke's: “Haec ego octingenbi aeris ex jure 
Qukitium tua esse aio ea lege, uti tantundcm cum impendio unciario proximis 
kalendis Martiis recte solvas liberasque aenea libra. Hanc tibi libram primam 
postremafh adpendo, lege jure obligatus; ” and this he holds to have been 
echoed by the borrower, in accordance with his theory that in every transaction 
per aes ^ libram there must have been nuncupatio on both sides. He rejects the 
words damnas esto, because of another theoiy of his own,—that there was nothing 
peculiar in the obligation created nexo, i.e. that it did not impose any immediate 
liability on the borrower which the lender could enforce without judicial inter¬ 
vention, but that the latter requii-ed to proceed against the former in ordinary 
course, by what he calls an aUio pecuniae nuncupatae. 
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What was the effect of this procedure? The question is 
one not easily answered. Brinz has expressed the opinion that 
the creditor was entitled in virtue of the mxma to take his 
debtor into custody at any time when he considered such a 
course necessary for his own protection, even before the 
conventional term of repayment,—that the debtor was in 
bonds, virtually a j)ledge, from the very first, and the tight¬ 
ness or looseness of them a matter in the discretion of his 
creditor.^® Voigt holds that the neomi/m did not give the 
creditor any peculiar hold over his debtor; and that, on the 
latter’s failure to repay, an ordinary action was necessary, to 
be followed by the usual proceedings in execution if judgment 
was in favour of the former.^^ These views may be said to 
be the two extremes, and between them lie a good many 
others more or less divergent. The difficulty of arriving at 
a conclusion is caused to some extent by the ambiguity of 
the words Tiexiis and nexum. The transaction itself was called 
nexum ; the money advanced was nexurti acs (hence mod, ix. 
aeris, dodio) ; the bond was ntxm (of the fourth declension); 
and the debtor on whom the bond was laid was also mxus (of 
the second). All thL is simple enough. But we find the 
same word mxns employed by the historians as almost 
synonymous with vimtus, — to denote the condition of a 
debtor put in fetters by his creditor. That .might be the 
condition either of a nexal borrower or of an ordinary judg¬ 
ment-debtor (§ 36). The former in such a case was doubly 
Tieoeus ; he was at once in the bonds of legal obligation apd in 
those of physical constraint. In mady passages in which Livy 
and others speak of the nexi it is extremely difficult, sometimes 
impossible, to be sure in which meaning they use the word. 
It is therefore not surprising that there should be considerable 
diversity of opinion on the subject, and such frequent identifica- 

“ Brinz, GrlinJmt's ZScTir. vol. i, p. *22. He likens the position of the nexus 
to that of a thing, land say, mortgaged to a creditor in security of a claim. 
6uch a security is constantly spoken of by the Roman jurists as res ohligata 
or res nexa. As Brinz observes, the thing was ohligata, from the first, and 
continued so as long as the debt it secured was unpaid, even though the creditor 
found it unnecessary to reduce it into possession or interfere with it in any way. 
[See also 11. Kruger, Oesch. d, cap. dem. p. 202 sq., and, generally, Bourcart 
(trad. Muirhead), Appendix, Note e.] See reference in note 9. 
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tion of the legal status of a nexal debtor (neanis) with that of a 
judgment debtor (^judicatus, addictus). 

Consideration of the texts inclines me to the conclusion 
that, although de facto a creditor may have made little or no 
difference in his treatment of his nexi and addict% yet de jwre 
their positions were quite distinct both before and after the 
legislation of the Tables.'^ The right of, a nexal creditor 
whose debtor was in default was, at his own hand, and 
without any judgment affirming the existence of the debt, 
to apprehend him, and detain him, and put him to service 
until the loan was repaid.^® Its parallel is to be met with 
amongst all ancient nations,—Jews, Greeks, Scandinavians, 
Germans, etc.^^ And it was not altogether unreasonable. If 
a borrower had already exhausted all available means of 
raising money, had sold or mortgaged everything he possessed 
of any value, what other resource was open to him in his 
necessity than to impledge himself ? For this was sub- 

Dionysius (vi. 83), sj*eaking of the events that gave rise to the first 
secession of the plebeians and the measures proposed for remedying their 
grievances, pointedly distinguishes between borrowers whose bodies had been 
taken by their creditors because they had failed to repay their loans at the proper 
period, and debtors who had magisterially been given up to their creditors because 
they had failed to implement judgments obtained against them. 

This meets the definition of Varro {De L, L. vii. 105, Bruns, p. 308)— 
“Liber qui suas operas in servitutem pro pecunia quam debet dat, dum solveret, 
iiezus vocatur ”—freeman who gives his services as a slave in return for money 
that he owes is called nexus so long as it is unpaid,” [Cf. Girard, p. 471, n. 1.] 

See authorities in Brinz’s paper in Griinhut’s ZSchr. vol. i. p. 25. The 
Greek phrase was iirl (rtiffiart 6avel}’eiv. There is a curious style in Marculfus 
(Form: ii. 27), in which a borrower engages that, until he shall have repaid his 
loan, his creditor shall have right to his services so many days a week, and shall 
have power to inflict corporal punishment if there be dilatorinoss in rendering 
them. Kohler, in his Shakespeare vor dem Forum, der Jurisprudent, (Wurzburg, 
1884), p. 7 sq. , gives scores of illustrations from the early (and in some cases present) 
laws and customs of all parts of the world of the powers of creditors over the 
bodies of their debtors, which form a most instructive study in comi>arative juris¬ 
prudence. See infra. Appendix, Note G. 

15 * ‘ He told them how he had been obliged to borrow money, because, when 
he had been away fighting against the Sabines, his farm had remained uncropped, 
his house had been burned, his cattle driven off, everything plundered, and at the 
same time, unhappily for him, a tribute imposed; how first his ancestral 
lands had gone, then his other pro{>erty, and at last, like a wasting disease, 
it had come to his body; how his creditor, instead of putting him to work 
{in '%er'oitvurii), had thrown him into a dungeon and a torture - chamber ” 
(Liv. ii. 23). 
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stantiallj what he did in entering into the nexal contract; 
not in so many words, but by necessary implication.^^ That 
the creditor should have been entitled to realise the right he 
had thus acquired without the judgment on it of a court of 
law is equally intelligible. The nexal contract was a public 
act, carried out in the presence of the representatives of the 
people, who were witnesses alike of the acknowledgment of 
indebtedness and* the tacit engagement of the debtor. The 
only valid objection that could be stated against the creditor’s 
apprehension of his debtor in execution was that the indebted¬ 
ness no longer existed,—that the loan had been repaid. But 
a nexal debt could be legally discharged only bywem Uheratio ; 
which also was a solemn procedure per aes et lihram in the 
presence of five citizen witnesses.^® What need for a judicial 
inquiry in the presence of facts so notorious ? A creditor 
would rarely be daring enough to proceed to manus injectio if 
his loan had been repaid; if he did, the testimony of the 
witnesses to the discharge would at once procure the release 
of his alleged debtor. It was probably to give opportunity 
for such proof, if there was room for it, that the XII Tables 
required that a credit<^r who had apprehended a nexal debtor 

It is often argued, in opposition to this view of the matter, that a Roman 
citizen could neither sell himself as a slave nor place liiTtiself in causa, mandpii. 
This is true. But it is irrelevant. The nexus was neither ^ slave nor in causa 
mar.cipii. His creditor’s right was to detain him and use his services ; protected 
possibly by a real action, but certainly by an action of theft against any third 
party maliciously carrying him off. In these respects the relation of the nex 7 xs 
to his creditor was analogous to that of an anctoratus to his lanista (Gai. iii. 
199); yet the avxtoratus was undoubtedly a frecanan, and the relation the result 
of contract. 

Some jurists hold that a debtor’s giving himself as nexus was something 
distinct from the engagement to repay, and might be either contemporaneous with 
it or of later date. In the former case they assume that there was a sej^arate 
agrtjement or lex nexi annexed to the main contract. For the latter they call in 
e'^’idence the historians, who once or twice speak of men having yielded tHem> 
selves as nexi in respect of loans they themselves had not contracted. But in 
such instances it was invariably a son that gave himself up in respect of money 
borrowed by his deceased father,—the heir fulfilling, as the law compelled him 
to do, the obligation of his predecessor. 

Gai. iii, 174. The formula of nexi liJberaiio is instructive as showing 
the actual relation in which the debtor stood to his creditor—“me a te 
Bolvo liberoque hoc aere aeneaque libra” — “I unbind and free myself from 
thee,” etc. 
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should bring him into court before carrying him off into 
detention. 

The provisions of the Tables on the subject of mantis 
injectio^^ there seems good reason to believe, applied for the 
most part only to judgment-debtors. There are some, however, 
who hold they had no application at all to mere neayi; while 

others again are of opinion that they applied to them in 
their integrity as much as to Judicati.^^ ' As described by 
Gellius they commenced thus: “ Aeiis confessi rebusque jure 
judicatis triginta dies justi sunto. Post deinde manus injectio 
esto; in jus ducito. Ni judicatum facit,” etc., i.e. ‘'for 
acknowledged money debts and judgments obtained by regular 
process of law the days of grace shall be thirty. Then the 
creditor may apprehend his debtor, but must bring him before 
the praetor. If the judgment-debtor still fail to implement 
the judgment,” and so on. That the words aeris confessi 
. . . triginta dies justi sunto ” referred to a nexal debtor, 
and not, as is generally assumed, to a defendant who had 
formally admitted his liability in the initial stage of an 
ordinary action, will be shown more conveniently in a 
subsequent section (§ 36). He was to have thirty days’ 
grace after the maturity of his debt; and then his creditor 
might apprehend him, presenting him, however, to the magis¬ 
trate before carrying him home {dotnum ductio), in order, no 
doubt, that the one might prove the nexal contract, and the 
other have an opportunity, if the fact justified it, of proving 
by the mouths of the witnesses of the neod liheratw that the 
loan had been repaid. . All that follows in Gellius of the 
provisions of the Tables on the subject of manus injectio seems 

** Cell. XX. i. 45. [/Tf/m, p. 485.] 

E.g. Voigt, XII Tafeln, vol. i. j). C29 sq. 

® E.g, Huschke, who ia of opinion {Nexum, p. 95) that the Tables must 
have contained a provision that a wc-rtts was to be dealt with in the same way as a 
jiidieatns^ [On this theory the nexal debtor would be one whose obligation gave 
the creditor the right, on failure of pa.^nient, to treat him asjvdicntus. Just as 
in modem bonds there may be a clause of consent to registration for execution or 
a warrant of attorney to enter up judgment. Huachke's theoi y is the one that 
receives most support from recent writers; see Cuq, p. 428 ; Girard, p. 957.] 

There is no good objection to the phrase “dies aeris confessi" ; for “dies 
pecuniae” occurs in Cic. Ad Att, x. 6, and “dies peeuniarum " in Colum. 1)6 
R. R. 7, 2. [On the construction of the text in qtiestion, see Cuq, p. 426, n. 2.] 
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to refei solely to the case of a judgment-debtor. The possible 
intervention of a vindex, the two months* provisional detention 
of the debtor, his periodical production in the market-place, 
his formal over-giving to his creditor {addictio) on the expiry 
of the sixty days, the cwpitz poenas datio^ the sale beyond Tiber, 

partis secare, —all these (§ 36) refer solely to the judicatiis. 
There was no room for a vindex or champion in the case of 
a nexal debtor; fbr there was no judgment whose regularity 
the foimer could impugn. Nor was there any room for a 
magisterial addictio of the debtor to his creditor; for the 
latter’s right was founded on a publicly vouched contract, and 
needed no decree to strengthen it. He was entitled at once, 
after apprehension of his debtor and production of him in 
court in terms of the statute, to carry him home, take such 
steps as were necessary to ensure his safe custody, and employ 
his services in profitable industry. But that he could kill him 
or sell him, as some suppose, is a proposition that is unsupported 
by any distinct authority. 

Equally untenable is the notion that the nexus became a 
slave, or that, while retaining his freedom, his wife, children, 
and belongings fell with him into the bands of his creditor. 
He certainly was not in a worse position than an addictuSy — 
a judgment-debtor given over to his creditor by magisterial 
decree on failure to make an arrangement; yet Quintilian 
states distinctly that an addictus did not bedbme a slave,— 
that he still retained his position in the census and in his 
tribe.®® Many a time, when the exigencies of the state 
required it, were the Tiexi temporarily released in order to 
obey a call to arms,—to fulfil the duty incumbent on them 
as citizens. In fact, a nexal debtor suffered no capitis deminutio 
at all because of his detention. If he was a house-father, he 
still retained his marms over his wife and potestas over his 
children. But they did not share his quasi-servitude.®* Their 

^ Quint. DecZ. 311. 

^ If they had done so as a matter of course, there would have been no ooca* 
Sion for a son to yield himself as for his father’s debt on the latter’s death, 

as we are told somotimes happened (see note 17). A passage in Livy (ii. 24) 
seems at first sight to partially contradict what is stated aboro; “Servllius 
. . . edixit ne quis civem Romanum vinctum aut clausum toneret, quo minus 
edcndi apud cousules potestas fieret, neu quis militis, donee in oastris esset, 
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earnings legally belonged to him, but were no doubt retained 
by them with hia consent for their own support. They 
certainly did not fall to his creditor. We may well believe 
that in the ordinary case a neayiis, when he fell into that con¬ 
dition, had not much to call his own; but to assume that all 
that he then had, and all that he subsequently acquired by 
inheritance or otherwise, passed ipso jure to his creditor, would 
be to set at naught the statement of Varrb—"dum solveret 
nexus vocatur.” How could he pay his debt and thus obtain 
his release if all that he had to pay with already belonged to 
his creditor ? And what, on such assumption, of the provision 
of the Poetilian law, which made honam copiam jurare a con¬ 
dition of the release of the then in bondage ? What¬ 
ever these words may mean—and it is a matter of controversy 
—they undoubtedly imply that a ri^xvs, even when confined 
in his creditor’s prison-house, might still have means of his 
own. It was the body of his debtor that the creditor was 
entitled to, and too often he wreaked his vengeance on it by 
way of punishment; there was as yet no machinery for attach¬ 
ing the debtor’s goods in substantial reparation for the loss 
caused by his breach of contract. 

The abuses to which the system gave rise alike in the 
case of nexal and of judgment-debtors have already more than 
once been alluded to. Their detaining creditors, instead of 
being content to employ them in productive industry, and to 
resort to no more restraint or punishment than was necessary 
for safe custody or in the exercise of discipline, often confined 
them in dungeons, put them in chains, starved them and 
flogged them, and subjected them to the grossest indignities. 
In the year 428^ a more than ordinarily flagrant outrage 
committed by a creditor upon one of his young nexi, who, Livy 
says, had given himself up as responsible for a loan contracted 

bona poss^eret aut venderet, liberos nepotesve ejus moraretur.” But this 
edict bore no special reference to Tiexi. It was a general prohibition of the 
appropriation of the goods or detention of the children of a citizen while on 
service, no matter on what pretext. Besides, it was nearly fifty years earlier 
than the XII Tables, and before there was any definite law to protect the plebeians 
against the high-handed oppression of their patrician fellow-citizens. 

® Varro, De L. L, vii. 106 (Bruns, p. 308). ggg infra, note 86. 

^ According to Livy. Dionysius puts it in 462. [Varro in 441.] 
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by bis deceased father, roused the populace to such a pitch of 
indignation as to necessitate instant remedial legislation. The 
result was the famous Poetilian law (lex Poetilia Papiria).^^ It 
has often been summarily described as a law abolishing imprison- 
ment for debt, and substituting real for personal execution. Its 
scope, however, was by no means so extensive. The imprison¬ 
ment of a judgment-debtor was still competent under the 
legislation of Justinian,*® although by the Julian law of cessio 
bonorum it might be avoided or put an end to by the unreserved 
surrender of his goods to his creditor,®® while execution against 
a debtor*s estate independently of his person was first made 
matter of general regulation by an edict of Pub. Eutilius 
Eufus,®^ who was praetor in 647 u.c.®* 

So far as can be gathered from the meagre accounts of it 
we possess, the Poetilian law contained at least these three 
provisions: (1) that fetters and neck, arm, or foot blocks 
should in future be applied only to persons undergoing im¬ 
prisonment for crime or delict; (2) that no one snould ever 
again be the nextts of his creditor in respect of borrowed 
money; and (3) that all existing need qui honam eopiam jurarunt 
should be released. The first was intended to prevent un¬ 
necessary restraint upon judgment-debtors formally given over 
(addicti) to their creditors. Bonds were not altogether forbidden; 
on the contrary, the charter of foundation of one of Caesar's 
colonies, in authorising manus injectio upon a judgment, expressly 

Cio. De Bep. Hi. 34, § 69 ; Liv. viii. 28 ; Dion. Hal. Frag. xri. 9 (Reiske, 
vol« iv. p. 2338) ; Varro, De L. L. vii. 105 (Bruns, p. 308). 

See reforenoes to it as a subsisting institution in Dig. xlii. 1, 34, and Cod. 
vii. 71, 1. 

Sevenis Alexander in Cod. vii. 71, 1. 

Gai. iii. 78, iv. 85. This edict was really a bankruptcy law to preserve 
an insolvent debtor’s estate and regulate its division among his creditors. But 
there is no reason for doubting that long before its date the praetor may have 
interfered in the same direction on special application in regard to each case as 
it arose. 

What, no doubt, has given rise to the notion that the Poetilian law was 
meant to substitute real for {>ersonal execution, is the phrase in Livy's account 
of it, — Pecuniae creditae bona debitoris non corpus obnoxium esset.” But 
this is clearly comment and nothing more ; the Romans did not express their 
enactments in language so abstract and so vague. All that Livy meant, prob¬ 
ably, was that it was the goods of a debtor (including the produce of his 
laboxir), and not his body as such, that ought to be made responsible for money 
borrowed by him. 
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empowered the creditor to incarcerate his debtor, and put him 
in bonds such as were allowed by the jus civile?'^ It is not 
improbable that in addition the statute contained this positive 
provision in reference to tnc addictus, —that he should work 
for his creditor until his debt was paid; at least Quintilian 
more than once mentions an anonymous statute in which he 
says it was so laid down.®* The second provision above 
referred to did not necessarily abolish the contract of loan per 
nes et lihramy but only what had hitherto been an ipso jwre 
consequence of it,—the creditor’s right to incarcerate his debtor 
without either the judgment of a court or the warrant of a 
magistrate. Por the future, execution was to be done against 
a borrower only as a judgment-debtor formally made over to 
his creditor by magisterial decree, and under the restrictions 
and limitations imposed by the Poetilian law itself. This 
very soon led to the disuse of nexal obligation; once it was 
deprived of its distinctive processual advantages it rapidly 
gave place to the simpler engagement by stipulation enforcible 
per condwtionem (§ 39). As for the release of the then exist¬ 
ing nexiy Cicero, Livy, and Dionysius say nothing of any 
condition annexed to the boon the statute conferred upon 
them; it is only Varro that limits it to those qui honam 
copiam jurarunty —those apparently who were able to declare 
on oath that they had done their best, and could do no more 
to meet their Creditors’ claims.®® Such a limitation can hardly 
be called unreasonable, even were we to assume—as probably 
we ought to do—that the release spoken of was only from 
the bonds of physical restraint, not from those of legal 

** Lac coloniae Juliae Genetivae (710 a.u.c.), cap. 61 (Bruns, p. 110),— 
“Judicati jure manus injectio esto. . . . Secum duel to. Jure civili vinctum 
habeto.” 

^ -‘Quid enim lex dicit ? ‘Addictus, donee solvent, serviat”’ {Decl. 811). 
See also Inst. Or. vii. 3, 26. 

“ The same words occur in the Lex Julia Municipalia (line 113, Bruns, 
p. 101) as descriptive of a class of persona thereby disqualified for holding office 
in a municipality. They must therefore have implied insolvency rather than 
solvency. Comp. Marezoll, Frag, legis Horn, in tah, Heradeensia parte (Gottingen, 
1816), p. 142 aq.; Dirksen, Ad tel>. Herod, part, alteram (Berlin, 1817), p. 106 
eq. Cic. Ad Fa/n. ix. 16 has bonom copiam ejurore. Paul. Diac. (Bruns, p, 
266) defines ejuratio as “id, quod desideretur, non posse praestare." [Those 
“who swore that they hod not a sufficiency of assets” seems to be the best 
translation, but see Cuq, p. 589, n. 6.] 
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obligation.®® It might be proper enough to liberate those 
whose inability it was, and not their will, that prevented 
them fulfilling their engagements; but to have done tlie 
same with those who, being able to do so, fraudulently 
refused to pay their debts, would have been an injustice to 
their creditors that even the abuses that gave occasion for the 
statute could hardly have excused. 

It is obvious that the contract of nexum and the contrac¬ 
tual or quasi-contractual relations arising from a lex mancipii, 
a 'oadimonivmy or a dotis dictioy must have been far from 
sufficient to meet the requirements even of an agricultural 
population such as that of Rome in the fourth century of her 
history. If a man purchased sheep or store cattle, a plough, a 
toga, a jar of wine or oil, had he no action to compel delivery, 
the vendor no action for jiayment of the price ? Did the hire 
of a horse or the loan of a bullock create no obligation ? Was 
partnership unknown, and deposit, and pledge, and suretyship 
in any other form than that of vadimonivm ? One can liave 
no hesitation in answering that, as transactions of daily life, 
they must all have been more or less familiar. It does not 
follow, however, that they were already regulated by law and 
protected by the ordinary tribunals. The historical jurists are 
pretty well agreed that not only the real contracts of loan 
{mutuum and commodatum'), deposit, and pledge, but also the 
consensual ones of sale, location, partnership, an^ mandate, and 
the verbal one of suretyship, were as yet very barely recognised 
by law. Sale was the offspring of barter,—of instant exchange 
of one thing for another. With such instant exchange there 
was no room for obligation to deliver on either side, even when 
the ware {merx) given by one of the parties was so much rough 
copper weighed in the scales. The substitution of coined 
money for the raw metal can hardly have operated any radical 
change; the ordinary practice of those early times must still 
have been ready-money transaction,—an instant exchange of 
ware against price; and it can only have been when, for some 
reason or other, the arrangement was exceptionally for delivery 

Livy's phrase is “ita nexisoluti" ; and “nexi solnti” he employs elsewhere 
in opposition to “ nexi vincti," thus distinguishing between nexi in bonds and 
nexi at large. In ii. 23, § 8, he has ‘*nexi vincti solutique." 
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or payment at a future date, say next market-day, that obliga¬ 
tion was held to have been created. Was that obligation 
enforceable by the civil tribunals ? Some jurists hold that it 
was,—^that at no time were the juris gentmm contracts outside 
the protection of judicial remedies, although by a simpler pro¬ 
cedure than that resorted to for enforcement of the contracts of 
the/ws civile. But a couple of provisions in the XII Tables seem 
to prove very clearly that it was not. The 6rst is that already 
referred to as recorded by Justinian,®'^—that where a tiling was 
sold and delivered, the property, nevertheless, should not pass 
until the price had been paid or sureties (vades) for it accepted 
by the vendor. Far from being a recognition of the obligator}” 
nature of the transaction, this provision is really a recognition 
of the inability of the law to enforce payment of the price by 
the vendee; it is a declaration that on the latter’s failure to 
pay, the vendor, unprotected by any personal action, should be 
entitled to recover the thing sold as still his own, no matter 
in whose hands he found it. The second related to the case 
of a person who had bought a victim for sacrifice, but had 
failed to pay for it. A real action for its revindication by the 
seller after it had been consumed on the altar was out of the 
question; so he was authorised by the Tables,®® by the process 
of pignoris capio (§ 37), at his own hand to appropriate in 
satisfaction a sufficient equivalent out of the belongings of the 
purchaser, against whom he had no personal action.®® 

It would seem, therefore, that in the earlier centuries of 
the history of the la.w juris gentium conventional obligation was 
cognisable by the civil courts only to a very limited extent. 
But it has already been pointed out in dealing with the regal 
period (p. 22) that if the party in whose favour such an 
obligation was conceived took the precaution of having it 
corroborated either by a solemn oath (Jusjurandum) or an in¬ 
vocation of Fides, then a breach of it fell within the cognisance 
of the fhinisters of religion, or of the magistrate invested for 

^ See § 30, note 4. Q^i. iv. 28. 

Gains {l.c.) records an analogous provision in reference to location: if A 
gave one of his draught cattle in location to B, as a means of raising money for a 
sacrifice, and B failed to pay the hire, A might recoup himself \>y pig^wriA capio. 
Here again the exceptional procedure was in the interests of religion; but it 
would have been unnecessary had there been a personal action on the contract. 
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the time being with the regimen morum. There were various 
transactions and relations, moreover, that were held to be 
peculiarly under the protection of Tides, even although there 
might have been no actual invocation; and in some of them 
breach of the engagement involved, when accompanied by 
substantial injury to another, entitled the latter to institute 
proceedings against the defaulter. A guardian, for example, 
who had converted the funds or property of his ward to his 
own use, was liable in double their value. A depositary who 
was unfaithful to the trust reposed in him was also liable to 
an action for double the value of what he had failed to restore, 
one-half in reparation and the other half by way of penalty.^® 
And it is quite possible, although we have no record of it, that 
the same rule applied to the borrower of some specific article 
(commodatariiLs'), when by his own malfeasance he was imable 
to return what he had lent him.*^ 

Those were cases of breach of conventional or ouasi-con- 
ventional obligation which, because of the grossness of the 
perfidy involved in them, were punished as if they were delicts. 
Of delicts proper—offences against life, limb, reputation, and 
property, independent oi any breach of special duty incumbent 
on the offender—the Tables, as there has been occasion to 
notice from time to time, contained a goodly list. But con¬ 
tract and delict were not the only sources of obligation under 
their r^giine any more than at a later period. There were some 
that arose from facts and circumstances,—events that placed 
one person in the position of debtor to another {ex re). To 
this class belonged the depeTisum (or depcnsio) more than once 
mentioned by Gaius.^* He speaks of it in connection with a 
lex Puhlilia, which authorised sureties {sponsores), who had paid 
debts for their principals, to proceed against them by mantis 
injectio if the depensum was not repaid within six months. He 
does not say, however, that the notion of obligation in respect 
of such outlay was new, or that an actio depemi was for the 
first time introduced by the Publilian law. And it can hardly 
have been so. The vindex and the vas of the Twelve Tables^ 

Paul. S&ni, ii. 12, § 11. See supra, § 30, note 39. 

" That deposit and commodate stood in some respects on the same footing 
appears from Goi. iy. 47. Gai. iii. 127, iv. 22. 
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it may reasonably be assumed, must have had an action of relief 
against the party for whom they had been required to make pay¬ 
ment ; and there seems ground for the opinion that this must 
have been the adio depensi^ carried out by the summary process 
of manm injectio (§ 30).*® To the class of obligations ex re 
may also be assigned those arising between co-heirs from the 
fact of their co-inheritance, and which were'adjusted by means 
of the decemviral actio familiae erciscundae,^ There may have 
been one or two others of the same sort; but the materials at 
command do not enable us to speak of them with certainty. 


Section 32.—The Law of Succession 

Patrician Rome had two varieties of testament,—that made 
at stated periods in the comitia of the curies, under advice of 
the college of pontiffs, and that made by soldiers in the hearing 
of a few comrades on the eve of battle, and which probably 
was originally nothing more than an apportionment of the 
testator’s belongings amongst his proper heirs. ^ Both still 
remained in use in the early republic; ^ but were in course of 
time displaced by the general adoption of that executed with 
the copper and scales {testamentum per aes et lihrarfi). It seems 
to be the general opinion that it was to the first two alone 
that the words applied which stood in the forefront of the pro¬ 
visions of the XII Tables about inheritance,—uti legassit 
suae rei ita jus esto.” ® Whether resort was to the comitia or 

^ See Voigt, XII Tafeln, vol. ii. p. 495. [See infra, p. 195, n. 18.] 

Gai. ad ed. prov, in Dig. x. 2, fr. 1, pr. 

^ See siipra, p. 47. The testamentvon in proctTictu factum is not to be con¬ 
founded with the te$iatnenLum militare of the empire referred to, infra, p. 320. 

2 [From a iias.sagc in Cicero, De Orat. i. 53, it would seem that the comitial 
testament w’as in desuetude by the beginning of the 7tli century.] 

® Gai. ii. 224 ; Just. Inst. ii. 22, pr. Ulj»ian and others interpolate ** super 
pecunia tutelave” before “suae rei.” But this has the appearance of a gloss by 
the interpreters of the republic; the Tables, in dealing with intestate succession, 
speak not of pecunia but o^familia. Degare does not mean “bequeath," but is 
equivalent to legem dicere (see supra, § 7, note 8 ; § 11, note 9), Stcae rei refers 
to what is often called the res familiaris, or more briefly familia. [Supra, p. 
64, u. 7. See Cic. De Inv. ii. 60, wlieve familia is used along with pccunia in the 
reference to the law. Some importance attaches to the question whether the 
woids “super pecunia tutelave" were contained in the original law, because 
founded partly o.'i these words is a theory that free power of testing under the 
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to the army, the testator’s own will in the matter was hence¬ 
forth to be supreme. There was to be no more reference to 
the pontiffs as to the expediency of the testament in view 
of tho interests of the family sacra and of creditor’s of the 
testator’s; from legislators, sanctioning a departure from the 
ordinary rules of succession, the assembled Quirites became 
merely witnesses, ••—recipients of the oral declaration of the 
testator’s will in regard to his inheritance. 

The testament with the copper and the scales is depicted 
by Gains as a written instrument. But he presents it in 
what was apparently the third stage of its history. Its 
probable origin has already been explained (p. 64) in describing 
the result of the Servian reforms upon the private law. It 
was not a testament but only a makeshift for one. A plebeian 
was not qualified in the regal period to make a testament 
in the comitia; so, instead, he transferred his estate to a 
friend on whom he could rely,—the transferee was called 
familiae emptor, because the conveyance was in form a man¬ 
cipation for a nominal price,—with instructions how to dis¬ 
tribute it on his death.* It is not at all unlikely that the 
same device may occasionally have been resorted to by a 
patrician who had neglected to make a regular testament, and 
was seized with mortal illness before he had an opportunity of 
appealing to the curies. But such a disposition was not a 
testament, and may not have been so called. A testament 
was the nomination of a person as the testator’s heir,—some¬ 
times the substitution of an individual of the testator’s choice for 
the heir assigned to him by law, sometimes the acceptance of 
the latter in the character of testamentary heir, so that the 
testator might be able to impose upon him w’hat burdens he 
pleased as the tacit condition of heirship. It made the person 
instituted as fully the representative of the testator after his 
death as his heir-at-law would have been had he died iqjfcestate. 
The mortis causa mancipation, however, that opened the way 
for tho testament per aes et lihram, conferred upon the familiae 

deceniYiral code was restricted to independent legacy of a man’s res nec mimdpi 
{pecunia) and that as regards his res maticipi {famUia) ho coaid not test. See 
Cuq, hist. Jurid. pp. 283, 301 ; c&ntra, Girard, pp. 243 n. 3 and 782.] 

* Ga.i. ii. 108. [This theory of the origin of the testament by manci})ation is 
adopted by Carle, Origimi, p. 506 sq. ' Contra. Karlowa, Rimi. RG. ii. p. 653.] 
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emptor no snch character. Gains says that he stood in place 
of an heir (keredis loco), inasmuch as he had such of an heir's 
rights and duties as the familiar venditor had it in his power 
to confer and impose; but the transaction was but a con¬ 
veyance of estate, with a limitation of the right of the 
grantee. 

It has been argued that, as the law .did not recognise 
conditional mancipation, the conveyance must have operated 
a complete and immediate divestiture of the granter.® But 
this does not follow. For it was quite competent for a man, 
in transferring property by mancipation, to reserve to himself a 
life interest; ® and apparently it was equally competent for 
him to postpone delivery of possession,'^ without infringing the 
rule that the mancipation itself could not be ex certo tempore. 
So far as one can see, therefore, there was nothing to prevent 
the granter of the conveyance (or quasi-testator) bargaining 
that he was to retain the possession till his death; and as the 
familia was an aggregate of estate {universitds rerum)^ which 
retained its identity notwithstanding any change in its com¬ 
ponent elements, he must in such case have been as free to 
operate on it while he survived, as if he had never conveyed 
it by mancipation. But on his death how did it stand 
affected by the claims of creditors? Fraudulent alienations 
to defeat their^ rights were set aside by praetorian law; but we 
have no reason to believe that any such process was competent 
in the third century of the city. It would almost appear as if 
creditors must have been as much at the mercy of the familiae 
emptor as were those among whom he had been directed to 
distribute the estate. These, certainly, had nothing to depend 
on but his sense of honour; they had no action against him, 
because he was not the deceased’s heir, neither between them 
and him was there any bond of contract He was a trustee 
and nothing more; and it was not until early in the empire 
that the law undertook to enforce a mortis causa trust.® 
Probably, however, in those early times the risk was not so 
great as it might have been at a later period; the Eomam fides 

® [Supra, p- 66, n. 8; Girard, p. 786.] 

® Gai. ii. 88. [This must not be taken to imply that usufruct was known at 
this early period.] ^ Gai. iv. 131a. « Just. Inst. ii. 23, 1. 
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held men to fulfilment of their engagements quite as effectually 
as the most elaborate machinery of the law. 

Cicero incidentally remarks *—what indeed the nature of 
the business of itself very distinctly suggests—that the true 
testament with the copper and scales had its statutory warrant 
not in the uti legassit suae rei of the XII Tables, but in that 
other equally famous provision,—“ cum nexum faciet manci- 
piumque, uti lingua nuncupassit ita jus esto” (p. 131). 
Ileflection on the import and comprehensiveness of these words 
led the interpreters to the conclusion tliat there was nothing 
in them to prevent the direct institution of an heir in the 
course of the verha nuncupata annexed to a mancipation. 
From the moment this view was adopted and put in practice, 
the famUiae mandpatio ceased to be a transfer of the testator*8 
estate to the familiae emptor; the latter’s purchase was now 
for form’s sake only, though still an indispensable form, since 
it was it alone that, according to the letter of the statute, 
imparted etlicacy to the nuncupatic. But it was the nun-^ 
cupatio —the oral declaration addressed to the witnesses—that 
really contained the testamentary disposition, i.e. the institution 
of an heir, with such other provisions as the testator thought 
fit to embody in it. This was the second stage in the history 
of the testament per aes et libram. The third was marked by 
the introduction of tablets in which the testcgnentary pro¬ 
visions were set out in writing, and which the testator dis¬ 
played to the witnesses, folded and tied up in the usual 
manner, declaring that they contained the record of his last 
will. Gains narrates the words spoken by the familiae emptor 
as follows :—“ Your estate and belongings (familia pemniaque 
tim), be they mine by purchase with this bit of copper and 
these copper scales, subject to your instructions but in my 
keeping, that so you may duly make your testament according 
to the statute (guo tu fire testamentum facere possis secundum 
legem puhlicamy* The meaning of the words ** in my keeping 
(mdo custodelam meam) ” is not quite obvious; they may have 
» Cic. De Oral, i. 67, § 245. 

Gai. ii. 104. The phrase testamentum jure factum (sometimes pCTfectum'^ 
came to be the technical expression for a testament in which the requirements of 
law, both formal and substantial, had been duly attended to ; see tit. Inst, quib^ 
mod. test, infrm. (ii. 17). [On the above Gaian passage see Sohm, Inst. § 99.] 

11 
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been remnants of an older style. Certain it is that they no 
more imported a real custody than a real property in the 
famUiae mvptor; for the testator remained so entirely master 
of his estate that the very next day if he pleased he might 
mancipate it anew to a different purchaser, and nuncupate 
fresh testamentary writings. The nuncupation was in these 
terms: “ As is written in these tablets, so t^o I give, so do I 
legate, so do I declare my will; therefore, Quirites, grant me 
your testimony ” ; and, adds Gaius, “ whatever the testator had 
set down in detail in his testamentary tablets he was regarded 
as declaring and confirming by this general statement.” To 
the appeal of the testator the witnesses responded by giving 
their testimony in words which unfortunately are not pre¬ 
served ; and then the testament was sealed by testator, officials, 
and witnesses,^® the seals being on the outside, and over the 
cord with which the tablets were tied. 

Although this testament with the copper and the scales 
was justified in the first instance by the provision of the 
XII Tables as to the effect of nuncui)ative words annexed to a 
mancipation, yet one cannot fail to perceive that in course of 
time it came to be subordinated to that other one which 
dealt directly with testamentary dispositions ,—uti legassit suae 
rei z6a jus esto}^ Upon the words uti legassit the widest 
possible meaning was put by the interpreters; not only was a 
testator held entitled on the strength of them to appoint tutors 
to wife and children, to enfranchise slaves, and make bequests 
to legatees, but he might even disinherit his proper heir (s^ms 
heres') in favour of a stranger, so long as he did so in express 
terms. Institution of a stranger without mention of the 
proper heir, however, was fatal, at least if the latter was a 
son ; for without express disherison {exhcredatid) his father 
could not deprive him of the interest he had in the family 
property, as in a manner one of its joint owners. It can 
hardly be supposed that disherison was contemplated by the 
compilers of the Tables,—it was altogether foreign to the 

“ Paul. Sent. iii. 4a, § 4. 

12 Baohofen, AttagcwOhUe Lehren d. rdm. Qivdrechts (Bonn, 1848), p. 256. 

” See supra, § 11, note 9. [Cuq, p. 521 aq,, repfards the testament per aes eC 
libram as a fusion of the comitial with the mancipation testament.] 
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traditiooal conception of the family and the family estate; but 
it was a right whose concession could not be resisted when 
claimed as embraced in the uti legassit, although generally 
discountenanced, and as far as possible restrained by the 
strictness of the rules imposed on its exercise. potency 

of the innate right of the suus heres made itself manifest in 
yet another direction,—namely, in the effect exercised upon a 
testament by his attaining the position after its execution. A 
testator had to provide, either by institution or disherison, not 
only for sui heredes in life at the date of his will, but also for 
any that might emerge subsequently; if he neglected that 
precaution, the result of the birth of another child was to 
invalidate the testament. It was a deed disposing of the 
family estate. But in that the newly-born child had an 
interest as a joint owner, which could not be defeated except 
by his institution or exheredation. 

In the absence of a testament, or on its failure from any 
cause, the succession opened to the heirs ah Mestato. So 
notoriously were the sui heredes entitled to the first place— 
and that not so much in the character of heirs as of persons 
now entering upon the active exercise of rights hitherto 
existing, though in a manner dormant —that the compilers of 
the XII Tables thought it superfluous expressly to declare it. 
“ If a man die intestate, leaving no suus heres, his nearest 
agnate shall have his estate.^® If the agnate also fail, his 
gentiles shall have it.” It has been pointed out in dealing 
with the tutory of agnates (p. 117) that the notion of 
agnation,as a bond distinct from that which connected the 
gentile members of a clan, was due to the decemvirs.^® They 

See Huschke, Studvyn,, pp. 241, 242. 

Si intestate moritur, cui suus heres neo escit, adgnatus proximus familiain 
habeto" (Ulp. Frag. xxvi. 1). 

“ Si adgnatus nec escit, gentiles familiani habento ” (Ulp. lib. rcgul. in the 
Collatio, xvi. 4, 2). • 

For a definition of “agnation” reference is made to p. 118, and to notes 7 
and 9 thereon. 

This view is expressed by Danz, Geach. vol. ii. p. 95, and Holder, Zur 
Ges<giicMe d. rlrni. Erhredds (Erlangen, 1881), p, 56, note. But the latter seems 
to go too far in also attributing the right of the gentiles of a deceased intestate 
to the Tables. It was much earlier. [Cuq {Inst. Jurid. p. 286 sg'.) holds that 
agnates were not made heirs in the proper sense by the XII Tables, but that they 
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had to devise a law of intestate s accession suitable alike to the 
patricians who had gentes and the plebeians who had none. 
To put the latter in exactly the same position as the former 
was beyond their power; for the fact had to be faced that the 
plebeians ^d no gentile institutions, and to create them was 
impossible. The difficulty was overcome by accepting the 
principle of agnation upon which the patrician gens was 
constructed, and establishing an agnatic circle of kinsmen 
within the sixth degree,^® to which the gens as a corporation 
should be postponed in the case of patricians, and which 
should come in place of it in the case of plebeians. It was 
not perfect equalisation, but the nearest approach to it that the 
circumstances permitted. The difference was that, when the 
agnates of a plebeian intestate failed, his inheritance was 
vacant; whereas, on failure of those of a patrician, there was 
devolution to his gens in its collective capacity.^® An inter¬ 
pretation put upon the statute, probably in the interest of the 
gentile houses, and which one can hardly suppose was in the. 
minds of the decemvirs, made vacancy in the one case and 
devolution in the other more frequent than it would otherwise 
have been, viz. the limitation of the right of succession to the 
nearest agnates of the deceased; if brothers (say) survived 
him, and they declined the inheritance, an uncle or other 
remoter agnate was not allowed to take it, for he was not the 
nearest of degree in existence; the succession passed to the 
gens if the deceased had been a patrician, and was vacant if he 
had been a plebeian.^^ Another interpretation, probably of 

were given a right to the familia or patrimonial estate—‘‘familiara habeto"— 
failing sui Tieredes, and that it was due to interpretation that they were classed as 
heirs. In this view those who continued the sacra of an intestate who no 
9 Wi Jieredea were the persons who usucapted pro herede.} 

[As to the limitation to the sixth degree, see Rivier, PrArw du droit de 
famiUe romain, pp. 22, 26.] 

3® [It may be that in the latter case a preference in the distribution was given 
to those'who were of the same branch of the gens as the deceased. The intestate 
succession of clients would in the circumstances supposed go to the gens of their 
patron. See Karlowa, iSow. HQ. ii. pp. 884, 886, Among plebeians a,j%i8 stirpia 
analogous to the jua gafniUicium became in time recognised. See Cucj, p. 290, 
n. 3 ; of. Mommsen, SR. iii. p. 74.] 

Gai. iiL 12; Ulp. xxvi. 6. [Hence the maxim in legUimis kercditatibtia 
non eat aticcesaio.] 

“ [There is no satisfactory proof that if the nearest agnate failed to accept, the 
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later date, curtailed the right of female agnates, by denying the 
succession to any kinswoman of a deceased intestate more 
remotely related to him than a sister;^® the avowed object 
being to keep estates as much as possible within the family to 
which the intestate belonged, and prevent them being dispersed 
through marriages. The non-admission of representation, e.g.y 
the exclusion of children of a brother who had predeceased 
from participation along with surviving brothers and sisters of 
the intestate, was an inevitable result of the language of the 
Tables the inheritance went to the nearest agnates, to the 
exclusion of all remoter ones ; and the division, therefore, when 
several heirs concurred, was invariably per capita and not 
p&r sbirpez?^ 

The order of intestate succession thus established by the 
XII Tables, and which prevailed until amended by the praetors, 
probably in the eighth century of the city, was first to the mi 
heredes of the deceased, next to his nearest agnate or agnates, 
and finally, if the deceased was a patrician, to his gem?^ His 
mi heredes included those of his descendants in his potestas 
when he died, who by that event (or even after it, but before 
his intestacy became manifest) became sui juriSy together 
with his wife in manu (who, as regarded his succession, was 
reckoned as a daughter); but did not include children whom 
he had emancipated, or daughters who had passed m manum 
of husbands. Emancipated children did not even come in as 
agnates on failure of mi; for emancipation severed the tie of 

suooession of a patrician went to his gens. It became vacant See Zoll, Hrymisches 
wid Jieutigea Inle^aterhrechty in Griinhut’s Zeitsch. xvii. p. 612. The qniritarian 
law recognised no swxeasio ordinum or graduwm. It was only when, as Gains 
says (iii. 12). nvZlua adgncUus sit that the It&reditm passed to the gens. Cf. Cuq, 
p. 200. Ouq regards .the succession of the nearest agnates iinder the XII Tables 
as a right by which the deceased’s/amiZta returned to them {droit de rctour UgaZ\ 
and that it gradually became a right of inheritance. He explains the right of 
eem'o injure of agnatic hcreditas (Gai. iii. 34) on tliis assumption.] 

« Goi. iii. 14; Ulp. xxvi. 6. 

Gai. iii. 16. ® Gai. iii. 16; Ulp. xxvi. 4. 

* [The succession of gentiles still continued in the tinie of Cicero {In F'err. i, 
46, § 116, De Orat. i. 89), but there is no instance of it so late as our era.] 

^ Just. Inst. iii. 1, 7. [The term sui heredes in a wide sense embraced every 
descendant in potsstate of the deceased, though it is, in relation to intestate 
succession, commonly used to indicate those in the immediate power of the 
deceased at the time of his death. Sec Dig, xxix. 2 fr. 6, § 5 ; xxxviii. 6 fr. 7.] 
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agnation as well as that of potestas. For the same reason no 
kinsman who had been emancipated, and so cut off from the 
family tree, could claim as an agnate; for those only were 
agnates who were subject to the same patria potestas, or would 
have been had the common family head been still alive. 

The opening of the succession (technically delatio h&re- 
ditatis) in favour of sui hcredeSy whether: in virtue of a 
testamentary institution or by operation of law on intestacy, 
at once invested tliem with the character, rights, and re¬ 
sponsibilities of heirs. No acceptance was requisite, nor, 
according to the rules of the jus civile, was any declinature 
competent. They had been all along in a manner joint owners 
with their parent of the family estate, which by his death had 
become, nominally at least, an inheritance; and as he had not 
thought fit to terminate their interest in it by emancipating or 
disinheriting them, they were not now allowed to disown it.^® 
Hence they were spoken of as necessary heirs (Jieredes sui et 
necessarii). A slave, too, whom his owner had instituted in 
his testament, was a necessary heir; he could not decline; and 
was invested with the character of heir the moment the 
testator died.^ Not so with stranger institutes or agnates 
taking on intestacy; they were free to take or reject the 
inheritance as they saw fit; consequently an acfof acceptance 
(aditid) was required on their part to make them heirs. This 
was originally a formal declaration before witnesses, which got 
the name of cretw ; but in course of time informal acceptance, 
or even behaviour as heir, was in some cases sufficient.®® It 
was not unusual for a testator, in instituting an heir, to 
require that he should make his formal declaration of accept¬ 
ance within a limited time, failing which his right should pass 
to a substitute, who in turn was required to enter within a 
certain time; and so on with any number of substitutes,®^ the 
series ^ending with one of his slaves, who became heir without 
entry, and thus saved the testator from the disgrace of post’- 
mortem bankruptcy in the event of the inheritance proving 
insolvent.®® 

The uti legassit of the Tables, as already remarked, con- 

** Gai. ii. 167. ^ Gai, ii. 153 ; Ulp. xxii. 24. 

“ Oai. ii. 164*173. “ Gai. ii. 174-177. 


»» Gai. i. 21. 
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ferred upon a testator very great latitude of testamentary 
disposition, even to the extent of disherison of sui heredes. 
This was a course, however, that it can well be assumed was 
rarely resorted to unless when a child had been guilty of gross 
ingratitude, or when the parent had reason to believe his 
estate was insolvent, and desired to protect his children from 
the responsibilities of inheritance. Usually his sui, if he had 
any, would be his institutes; and the purpose of the testament 
either to apportion the estate amongst them as he thought 
expedient, or to give him an opportunity of appointing tutors, 
bequeathing legacies, or enfranchising slaves. On intestacy 
the s^ti took equally, but per stirpes; that is to say, that 
grandchildren by a son who had predeceased or been emanci¬ 
pated, but who themselves had been retained in their grand¬ 
father’s potestas, took amongst them the share to which their 
father would otherwise have been entitled, instead of taking 
equal shares with their surviving uncles.®® It was by no 
means unusual, when the whole inheritance descended to sons, 
for them to hold it in common for many years as partners 
(consortes') ; indeed this seems to have been the earliest partner¬ 
ship known to the law; and some of the rules affecting the 
relationship of partners in the later jurisprudence bear the 
impress of their derivation from this early form of it.®* But 
any one of them was entitled at any moment to claim a 
partition; which was effected judicially, by an arbitral pro¬ 
cedure introduced by the XII Tables, and termed a judicium 
(sometimes arhitrium) familias erciscuudae,^^ Where two or 
more strangers were instituted testamentarily, whether to 
equal or unequal shares, if one of them failed, either by 
predecease or declinature, his share accrued ipso jure to the 
others; for it was a rule that very early became proverbial 
that a man could not die partly testate and partly intestate.®* 
There was the same accrual amongst agnates on intestacy; ®^ 
and both they and stranger testamentary institutes *had the 
same action for division of the inheritance that was made use 
of by sui heredes. 

Gai. iii, 7, 8 ; Ulp. xxvi. 2. “ See supra, § H, note 8, 

® Gai. ii, 219 ; and ad ed. prov. in Dig. x, 2, 1, pr. 

Dig. 1. 17, 7. Ulp. xxvi. 5. 
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Inheritance wae by far the most frequent form of what 
in the texts is sometimes called universal acquisition, some¬ 
times universal succession. But it was by no means the only 
one ; for, not to speak of some of later introduction, the law 
was early familiar with the universal succession resulting alike 
from adrogation (pp. 30,115), and in manum convcTUio (p. 2*7). 
An adrogator acquired in mass {per universUateTri) all the pro¬ 
perty and patrimonial rights (with a few exceptions) of the 
paterfamilias he had adopted, and a husband acquired all those 
of a woman s^iii juris passing into his manus on marriage.®® So 
did an heir, or a group of heirs, acquire all the property and 
patrimonial rights of the testator by whom they had been 
instituted, or of the person whose inheritance had come to 
them by devolution of law. But while an heir was liable for 
the debts of the person to whom he had succeeded, an adro¬ 
gator and a husband were not.®® It is obvious, therefore, that 
liability for debts was not inherent in the idea of universal 
succession. How account for the liability of an heir ? The 
brocard heres eadem persona cum defuncto rather formulates a 
rule than explains the reason of it. So far as a sum heres 
was concerned, the reason may not be difficult to discover; as 
he had in his parent's lifetime been a member of the familia^ 
and in a manner joint owner of the family estate, so it may 
be argued that he had been joint debtor with him in his 
engagements. But the stranger instituted in a testament and 
the agnate taking on intestacy were by no means in the same 
position. There was no room to pretend that either of them 
had in any sense been joint debtor with the testator or in¬ 
testate ; and if, as Gains says, the capitis deminutio (which was 
civil death) of a debtor extinguished his debts, it is a little 
difficult to comprehend how his actual death without leaving 
sui heredes could have failed to produce the same result. It 
would rather appear that the liability of heirs who were not 
sui arosfe from statutory enactment. Diocletian in one of his 
constitutions attributes it to the XII Tables; and there are 
other passages in the texts which state that these contained a 
prpvision to the effect that, where there was a plurality of 

» Gai. iii. 82, 83. » Gai. iii. 83, iv. 38. 

^ Gai. iii. 163. “ Cod. iv. 16, 7. 
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heirs, each should be liable for a share of the hereditary debts 
oorrespoDding to the share of the inheritance to which he had 
been instituted or to which he had succeeded ab intestato,^ 
Claims against debtors of the testator or intestate were appor> 
tioned on the same principle; they did not require to be dealt 
with in an axstio familiae erciscundae.*^ 

As an heir was burdened with the defunct's debts, so was 
he also with his family sacra,—the sacrifices and other religious 
services that had periodically to be performed for the repose 
of the souls of the deceased and his ancestors. Whether the 
XII Tables contained any provision in reference to this matter 
is uncertain; it may be that it rested from the first on con¬ 
suetude and pontifical regulation. The rule of the jvs civile in 
reference to it was a very simple one,—that the heir was 
responsible for their maintenance. But in time this presented 
difficulties, especially when there was no heir, or when, 
although there was one, the substantial benefits of the inherit¬ 
ance went to third parties. Cicero comments on two cele¬ 
brated pontifical edicts amending the law on the subject, one 
published by Tib. Coruncanius, the first plebeian chief pontiff, 
who held that office about the year 502 of the city, and the other 

^ Paul, ad ed. in Dig. x. 2, 26, § 13 ; Died, in Cod. ii. 3, 26 ; Sever, and 
Oar. in Cod, iv. 2, 1. [On the original intransmissibility of debts, see Cuq, p. 
695 sg.] 

^ Gordian, in Cod. iii. 36, 6. [This was a weakness in the system. It may 
be noticed that the doctrine of English law by which a person’s succession mortis 
caitsa is divisible into two parts—the heir taking the realty and the executor 
the personalty, and becoming primarily responsible for debts cliarged on realty 
and for personal debts respectively—has been found inconvenient as regards ad¬ 
ministration, and subjected to modification by recent statute, viz, the Transfer 
of Land Act, 1897 (60 A 61 Viet. o. 65). By this statute the whole inheritance 
(with some unimportant exceptions) is to be taken by the executor in the first 
instance ; he is to be not only personal but real representative in heritage, and 
must collect and pay the debts and distribute the estate among those entitled. 
This, which should be found to be a very convenient rule, may be regarded as to 
some extent a tribute to the superiority of the Roman notion of a universal suc¬ 
cessor, and has the advantage over it of in soiidum right to and liability for debts. 
It does not seem hazardous to foretell the ultimate abolition of the distinction 
between real and personal property as regards right of succession in England.] 

Cic. De Leg. ii. 19, § 46, ii. 20, § 63. See on the subject generally, 
Savigny, Verm. Schrift. vol. i. p, 163 sy. ; Heimbach, De sacror, privator, mortui 
eontinuandor. apud Jiomanos necessitate, Jena, 1827 ; Leist, Donor. Possessio, vol. 
i. p. 10 sq., 41 sg. ; Leist-GlUck, vol. i. p. 164 sg.; Holder, Drbrccht, p. 137 sg. 
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by P. Mucius Scaevola, chief pontiff in the year 631, Without 
going into the details of their arrangements, it may be enough 
to observe that the leading idea of both edicts was that the 
burden of the sacra should run with the pecunia, that is to say, 
should lie on him or those who had taken the greatest bene¬ 
ficial interest in the estate of the deceased, but without receding 
from the old principle that in the ordinary case the heirs were 
the proper parties on whom to impose it,— heredum causa 
jtbstissima est. In time, as religious sentiment declined, the 
responsibility came really to be regarded as a burden, and an 
inheritance unaffected by it {hereditas svmc sacris) to be hailed 
as a matter for rejoicing; and Cicero tells of the fiduciary 
coemption the jurists devised as a means of enabling women 
to rid an inheritance to which they had succeeded of an en¬ 
cumbrance which to them was often peculiarly inconvenient.*® 

According to Gaius, it was as a stimulus to heirs to enter 
as soon as possible on an inheritance that had opened to them, 
and thus make early provision alike for satisfying the claims 
of creditors of the deceased and attending to his family sacra^ 
that the law came to recognise the somewhat remarkable 
institution of usucapion or prescriptive acquisition of the 
inheritance in the character of heir (Usucapio pro herede).^ 
Such usucapion was impossible—there was no room for it—if 
the deceased had left sui Jieredes; for the inheritance vested 
in them the moment he died.*’^ But if there were no sui 
heredes, then any person, by taking possession of the effects 
that had belonged to the deceased, and holding them for 
twelve months without interruption, thereby acquired them as 
if he were heir,—in fact, according to the views then held, he 
acquired the inheritance itself. Gaius characterises it as a 
dishonest acquisition, inasmuch as the usucapient knew that 
what he had taken possession of was not his. But, as already 
explained, the usucapion of the XII Tables did not require 
bona Jldes on the part of the usucapient; he might acquire 

Cic. Pro Afur, 12, § 27. See «y?ra, § 30, note 37. 

Gai. ii. 52-55. The probable origin of usucaj/io pro herede is adverted to 
supra, § 11, in fine. On the subject generally, see Huschke, in the Z. f. ffssch. 
RW. rol. xiv, p. 146 sq. ; Leist-Gluck, vol. i. p. 208 sq.; Holder, RrbrecfUt 
p. 129 sq. ; Jhering, Sc?ierz u, Ernst, pp. 137-171. 

Gai. ii. 58, iii. 201. 
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ownership by prolonged possession of what he knew did not 
belong to him, so long as he did not appropriate it theftuously, 
i.e. knowing that it belonged to another.^ But an inherit¬ 
ance unappropriated by an heir who had nothing more than a 
right to claim it, in strictness belonged to no one; ^ and there 
was no theft, therefore, when a person took possession of it 
with a view to usucapion in the character of heir.®° There can 
be little doubt that on the completion of his possession he was 
regarded as heir just as fully as if he had taken under a 
testament or as heir-at-law on intestacy,—that is to say, that 
he was held responsible to creditors of the deceased, and required 
to charge himself with the family sacra. Gains does not say 
as much, but both the Coruncanian and Mucian edicts imposed 
the latter burden upon him who had usucapted by possession 
the greater part of a deceased person’s estate; and it is but 
reasonable to suppose that the burden of debts must in like 
manner have fallen on tlie usucapient or usucapients in propor¬ 
tion to the shares they had taken of the deceased’s property.” 

\Snpra, p. 130.] 

[In the early law a herediias jar^ns was regarded as res nuUivs; it was not 
till the time of the classical jarista that the fiction of personality was attached 
to it. Cf. Kuntze, Fxcurse, p. 656 sg.] 

Jiei heredifaricie fiirtum nonjiiy Paul, in Dig, xlvii. 19, 6. 

See Lcist-Gluck, vol. i. p. 173. 
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JUDICIAL PROCEDURE UNDER THE DECEMVIRAL SYSTEM 

Section 33.—The Legis Achones generally^ 

We owe to Gaius the only connected account we possess of the 
legis adiones, as the system of judicial procedure was called 
which prevailed in Home until the substitution of that per 
formtUas (§ 71) by the Aebutian and Julian laws. It is a 
slight account at the best; and unfortunately, owing to the 
condition of the Verona MS., has reached us very defectively. 
Moreover, it is not implicitly to be relied on; it was matter of 
history with which Gaius was dealing, his information probably 
imperfect, and his ideas certainly on some points confused. 
He says that the legis actiones were so called “ either because 
they had been introduced by statute (leges), or because the 
very words of the enactments on which they proceeded were 
embodied in them, so that in style they became as immutable 

^ The literature on the subject is very voluminous, great part of it in period¬ 
icals. Amongst the leading works are those of Keller, Der rdm. Civilprocess u. 
dieJetionen (Ist ed. 1862, 6th ed. by Wach, Loi])sic, 1883), §§ 12-21; Bethmann- 
Hollweg, Ihr rom. Givilprocess in seiner geschkhU. Entwickdung (3 vols. Bonn, 
1864-66), the first volume of which is devoted to the legis actiones; Buonamici, 
Delle Legis Actiones ndV antko diritto roonano, Pisa, 1868 ; Bekker, Die Aktionen 
d. r'&m. PrivatrecMs (2 vols. Berlin, 1871-73), particularly vol. i. pp. 18-74; 
Karlowa, Der rim. Civilprozess sur Zeit d. Legis-actionen, Berlin, 1872; Padeletti, 
“Le Legis Actiones,” in Arch. Omrid. vol. xvii. (1875), p. 321 sy. / Buonamici, 
La Storia della Frocedura Rotnana, vol. i. (Pisa, 1886), pp. 16-86. Schultze, 
Frivairecht u. Froecss in ihrer Wc<disclhczie'hv,ng^ vol. i. (Freiburg, 1883, vol, iL 
not yet published), in pp. 489-632, presents some novel and not unimportant 
views. [Among more recent works see H. Kruger, OescMcfUe der cap. deminutio, 
vol. i. p, 123 sq.; Jobb^-Duval, Mvd(^ ear Vhistoire de la protMure civile chez 
Ua Itomains, vol. i. 1896, pp. 1-31.] 
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as those enactaients themselves "; and he proceeds to illustrate 
this latter view by narrating the case of a man suing another 
for penalties for maliciously cutting his vines, whose action 
was thrown out of court because he complained of injury to his 
vines instead of to his trees (arbores), this last being the word 
used in the provision of the XII Tables on which he was 
founding.^ Mere .there is a manifest confusion of legis actiones 
as generic modes of procedure, and legis acticmes as specific 
actions falling under one or other of those modes. Even as 
regards such specific actions it is clear that in many of them 
no statute was founded on at all, as when a man was claiming 
a thing as his property; and it is difficult to believe that those 
which had a statutory foundation ;were so stereotyped as Gains 
represents, or to suppose that those who from time to time 
made and published collections of them always literally repro¬ 
duced the styles recommended by their predecessors.® As 
generic modes of procedure (^genera agend/i), there can be no 
doubt that they underwent modification as time progressed; 
both Iludorff and Bekker have called attention to a variety of 
instances in which we know for certain that some new feature 
was added or some old one discarded or amended.* This is 
a difficulty that besets the subject, as it does so many other 
branches of Roman law,—the operation of changes which must 
necessarily, though sometimes all but imperceptibly, have been 
wrought on an institution in the lapse of centuries. 

As genera agendi ^ Gains tells us that the legis actiones were 
five in number, each taking its name from its special character¬ 
istic feature, viz. (1) the legis actio per ^xcramentumy (2) that 
per judicis postulationemy (3) that per condictionerriy (4) that per 
manus injectionemy and (5) that per pignoris capioncm. The 
third was unknown in the decemviral period, and will be dealt 
with subsequently (§ 41). The other four were all more or 
less regulated by the XII Tables, but must in some form have 
been anterior to them. It is utterly impossible, however, to 
say of any one of them at what time it was introduced, or 

* Gai. iv. 112. 

■ Bekker, AktioneUy vol, i. p. 95 ; [Wlassak, Processgcsetzey i. p. 30]. 

* RudorfF, K&m. KG. vol. i. p. 105 ; Bekker, l.c. 

® So they are called by Poinpouius, in i. 2, fr, 2, § 7. 
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what was the statute Qex) by which it was sanctioned; indeed 
it may well he that they were not of statutory introduction at 
all, but called legis cLctiones simply because recognised and 
indirectly confirmed by the Tables.® In character and purpose 
they were very different. The first two were directly employed 
for determining a question of right or liability, which, if per¬ 
sistently disputed, inevitably resulted in judicial inquiry; 
the fourth and fifth might possibly result in judicial inter¬ 
vention, but primarily were proceedings in execution, in which 
the party moving in them worked out his own remedy. 
Which of them was of greatest antiquity is naturally a matter 
of controversy. There is much to be said for the view of 
Jhering and Bekker that man/iis injectio^ as essentially nothing 
more than regulated self-help, must have been the earliest,— 
that the legis actio Sacramento and the judicis postvtatio must 
have been introduced in aid of it, and to prevent too hasty 
resort to it where there was room for doubt upon question 
either of fact or law. 

Before any step could be taken in either of the judicial 
l^is actiones a preliminary procedure was necessary for bringing 
the respondent into court. The duty was not committed to 
any officers of the law; there was no writ of summons of any 
sort; the party moving in the contemplated litigation had 
himself to do what was needed. How it was to be gone about 
was explained in the very commencement of the XII Tables. 

If a man summon another to court, the latter must go. If 
he go not, witnesses must be called. Then let the summoner 
apprehend him. If he hang back or try to take to his heels, 
then there may be manus injectio? Should illness or old age 

® Bekker {Aktioticn, vol. i, p. 88, note) sayu tliat a^ere meant to proceed 
according to statute {nach dem Oesetz verfahren ),—the view generally adopted. 
“To proceed as prescribed by statute ” seems to be the idea in his mind. “To 
proceed in the way recognised by statute,” i.e, by the XII Tables, appears more 
accurate.* In jure cessio (siuTcnder before a magistrate) was a legis actio (Gai. iL 
24) whether employed to effectuate an adoption, an emancipation, a manumission, 
or a conveyance of property ; but there is no reason to believe that it was a 
statutory invention ; all that we are told of its history is that it was confirmed 
by the XII Tables (Paul. lih. i. manual, in Vat. Frag. § 60); and, as regards 
the leg. act. per pignoris capionem, Gaiua says expi’essly [iv. §§ 26, 27] that in 
some cases its employment was sanctioned not by statute but by custom. 

’ A j>arty who would not do what was necessary to the trial of a cause was 
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be an obstacle, the summoner must provide a conveyance, but 
need not furnish a litter unless he likes,” and so on.® Once 
before the magistrate (king, consul, or praetor), the plaintiff 
stated his contention in a few formal words. If admitted 
unqualifiedly by the defendant, the magistrate at once pro¬ 
nounced his decree, leaving the plaintiff to work out his 
remedy as the law^ prescribed. But if the case presented was 
met either with a denial or a qualified defence, and appeared 
to the magistrate to be one proper for trial, he remitted it for 
that purpose either to a collegiate tribunal or to one or more 
private citizens as judges or arbiters. The act of remit was 
technically litis contestatio or ordiTwiio judicii; the first so 
named because originally the parties called upon those present 
to be witnesses to the issue that was being sent for trial.® 
This was the ordinary practice both under the system of the 
UgiA actiones and that of the formvlae, and prevailed until the 
time of Diocletian.^® 

In the first stage the proceedings were said to be in jure, 
and the duties of the magistrate in reference to them made up 
his jwrisdictio ; in the second they were said to be in judixno^ 
those presiding in it oeing styled judices. The similarity 
of the terms used to denote those two distinct functions is 
remarkable. Jvdex is the same as jus dweris ; yet the magis¬ 
trate was also said jus dicereP- The most likely explanation 
is that given by Cicero and Dionysius,—that originally the 
judicial office was not thus partitioned, but that in ordinary 
litigation the king not only decided whether there was a 
relevant case averred, but himself heard and considered the 
merits and pronounced a final judgment.^^ As the duties and 
avocations of the supreme magistrate became more onerous, it 
was found necessary to delegate to others part of his judicial 
functions. In some cases the delegation seems to have been 

regarded as declining the defence, and dealt with as judicatxis. See Unger, Z, f, 
R&, vol. vii. p. 206. 

® See Bruns, p. 16, and compai'e Voigt, XII Tafeln, vol. i. p. 693. 

® Paul. Diac. v. CorUeatari (Bruns, p. 265). 

[As to litis coTiteatatio under the formulary system, see iv^ray p. 336.] 

The consuls were sometimes officially styled judicas (Varro, De L. L. vi, 
68, Bruns, p. 306). 

“ Cic. De Rep. v. 2, 3 (as in § 16, note 6); Dion. Hal. x. 1. 
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to the pontiffs, in others to lay senators, and at last to have 
been definitely regulated by Servius Tullius, to whom there 
seems reason to attribute alike the creation of the centum viral 
court and the institution of the single judge (urnts jitdex)}^ 
After that it became the rule that the magistrate, in the 
exercise of his jurisdiction if the matter could not be settled at 
once by admission on the part of the defendant {confessio in 
jure), did no more than determine whether the plaintiff was 
entitled to an issue, remitting it if granted either to the cen- 
tumvirs or a single judge to pass judgment on the question 
involved. This was all the judge, whether sole or collegiate, 
had to do. He was right-declarer only, not “ right-enforcer.” 
If his judgment was for the plaintiff, the latter, if he failed 
in obtaining an amicable settlement, had himself to make it 
operative by subsequent proceedings by mantis injectio, and 
that under the eye of the magistrate, not of the judge. 

From an enumeration in Cicero of a variety of causes 
proper to the centumviral court, the conclusion seems war¬ 
ranted that it was its peculiar province to decide questions 
of quiritary right in the strictest acceptation of the words. 
They were all apparently real actions {vindicationes) ; — 
claims of property in land or of servitudes over it, of right as 
heir under a testament or in opposition to it, of rights of 
tutory and succession db intestate as agnate or gentile, and 
so forth. In all of these it was a numerous court of Quirites, 
advised in the early republic by a pontiff, that determined 
by its vote the question of quiritary right submitted to it. 
Many such questions in course of time, possibly at first of 
express consent of parties, came to be referred to a single 
judge; but some, and notably claims of inheritance under or 

See supra, § 16, and notes 10-17. 

“In quibus usucapionum, tutelarum, gentilitatum, agnationum, alln- 
vionum, circumluvionum, nexorum, mancipiorum, parietum, luminum, stilli* 
cidiornn, testamentorum ruptorum aut ratorum, cetcrarumque rerum innu- 
merabiliom jura versentur” (Cic. De Or. i. 38, § 178). 

The “ wxorum . . jura ” in the passage quoted in last note does not refer 
to the obligationary nexum described in a previous section (§ 31), and which was 
abolished by the Poetilian law of 428, but to one of the titles {Jidtteia) on which 
real property might be held. The word occurs frequently in Cicero in this sense ; 
e.g. De harusp. ttsp. 7, § 14—“Multae sunt domus in hac urbe . . . jure 
hereditario, jure auctoritatis (usucapion ?), jure mancipii, jure nexi.” 
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in opposition to a testament, were still remitted to the c^- 
tumviral court in the classical period. Personal actions, how¬ 
ever, unless, perhaps, when they arose under a lex mcmdpii 
(p. 133), do not appear ever to have fallen within its cognis¬ 
ance : these were usually sent to a single judge—a private 
citizen—selected by the parties, but appointed by the 
magistrate, and to whom the latter administered an oath of 
office. But in a few cases in which an action involved not so 
much a disputed question of right as the exercise of skill and 
discretion in determining the nature and extent of a right that 
in the abstract was not denied, the remit was to a plurality of 
private judges or arbiters, usually three. 


Section 34.—^The Lbgis Actio Sacbamento^ 

The characteristic feature of the legis actio sacramento (or 
ctetio sacraTncTvti) as described by Gaius,^ and that from which 
it derived its name, was that the parties, after a somewhat 
dramatic performance before the consul or praetor, each chal¬ 
lenged the other to stake a certain sum, whose amount was 
fixed by statute, and which was to abide the issue of the 
inquiry by the court or judge to whom the cause was eventu¬ 
ally remitted. This stake Gaius refers to indifferently as 
saeramentum, summa sacramenti, and poena sacramenti. The 
formal question the court had to determine was,—whose stake 
had been justified, whose had not {enjus saeramentum justumy 
cujus injvjStum ); the first was returned to the staker, the 
second forfeited originally to sacred and afterwards to public 

1 To the literature in § 33, note 1, may be added Asvems, Die legis actio 
sacramenti, Leipsic, 1837 ; Huschke (rev. Asvems), Richter’s Krit. JB. vol. iii, 
(1839), p. 665 sq.; Stintzing, VerhaZtniss d. 1. a. sacramento tnim Verfahren 
dureh ^onsio jpraeovMdalis, Heidelberg, 1853 ; Danz, SacraZe Schutz, pp. 151- 
221; Maine, Asia. Law, p, 375 sq. ; Danz, “ Die L a. sacram. u. d. lex Papina," 
in Z. f. RG. vol. vi. (1867), p. 339 sq. ; Huschke, Die multa d. saeramentum, 
Leipsic, 1874 ; Lotmar, Zxtr 1. a. sacramenio in rem, Munich, 1876 ; Brifiz (crit. 
Lotmar), “ Zur Contra vindication in d. 1. a. sacr.” in the Festgahe zn SpengeVs 
Doctor-juMldum (Munich, 1877), pp. 95-146 ; Miinderloh, “ Ueber Schein u, 
Wirkliehkeit an d. 1. a. sacramenti,” in the Z. f. RO. vol. xiii. (1878), p. 445 
sq.; E. Roth, in the Z. d. Sav. St’^t. vol. iii. (1882), R. A. p. 121 sq.; Fioretti, 
Legis actio sacramento, Naples, 1883 ; Jhoring, Reich u. Arm im altrbnu 
Civilprozess,” in his Scherz u, Ernst, p, 175 sq. 

* Gai. iv. 18-17. 
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uses. But the decision on this formal question necessarily 
involved a judgment on the matter actually in dispute , and, 
if it was for the plaintiff, entitled him, failing an amicable 
arrangement, to take ulterior steps for making it effectual. 
The procedure was still employed in the time of Gains in the 
few cases that continued to be referred to the centumviral 
court, but otherwise had been long in disuse.. 

Gains explains that it was resorted to both in real and 
personal actions. Unfortunately the MS. of his Institutes is 
defective in the passage in which he described its application 
to the latter. We possess the greater part of his account of 
the actio in rem as employed to raise and determine a question 
of ownership; but the illustration he adduces is that of vindi¬ 
cation of a slave,—not so interesting or instructive as the 
proceedings for vindication of land. These, however, can be 
reconstructed with tolerable ceitainty with the aids derivable 
from other sources.® 

The parties appeared before the magistrate, each armed 
with a rod (festncd) representing his spear {gnir or TwMa)^ the 
symbol, as Gains says, of ownership in law.* The first word 
was spoken by the raiser of the action, and addressed to his 
opponent: ® “ I say that the land in question [describing it 
su^&ciently for identification] is mine in quiritary right (mmm 
esse ex jure Quiritium) ; wherefore I require you to go there 
and join issue with me in presence of the magistrate {in jure 
manum consererere).** Thereupon, according to the earliest 
practice, the magistrate and the parties, accompanied by their 
friends and backers (or, as one might say, their seconds), pro¬ 
ceeded to the ground for the purpose,—the court was transferred 
from the forum to the land itself. As distances increased, 

■ Principally Cic. Pro. Mur. 12, § 26, and Aul. Cell. xx. 10. 

* Gai. iv. 16. [Some writers think that the action was originally only appli¬ 
cable to movables. This is in accordance with the theoiy that private owner¬ 
ship and alienation of land was unknown in early Rome. See supra, p. 89, n. 9.} 

* In a sacramental litigation about a question of property the parties were 
not exactly plaintiff and defendant; for he against whom action was taken had 
to maintain his own right, and not merely deny that of his opponent. Hence 
Gaius does not speak of them as actor and reus (plaintiff and defendant), but as 
adversaries (adversarii). One vindicated; the other counter*vindicated. [It was 
in a sense an action directed against the thing itself. The one party brought it 
into court and claimed it as his; the other counterclaimed. Girard, p. 968, n. 4.} 
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however, and the engagements of the consuls multiplied, this 
became inconvenient. Instead of it this course was adopted, 
—^that the parties went to the spot without the magistrate 
but on his command, and joined issue in the presence of their 
backers, who had been ordered to accompany them, and who 
may have made a report on their return of the due observance 
of formalities. Still later the procedure was further simplified 
by having a turf brought from the place beforehand—probably 
as time advanced there would be no very particular inquiry as 
to where it had been obtained—and deposited a few yards 
from the magistrate’s chair; and when he ordered the parties 
to go to the ground and join issue, they merely brought forward 
the turf and set it before him, and proceeded to make their 
formal vindications upon it as representative of the whole 
land in dispute.® 

The ritual was as follows. The raiser of the action, 
addressing his adversary, again affirmed his ownership,^ but 
this time with the significant addition—"As I have asserted 
my right by word of mouth, look you, so do I now with my 
vindicta;*'^ and therewith he touched the turf with his rod 
(which was called vindicta when employed for this purpose). 

^ Joinder of issue on the spot in presence of the magistrate was technically 
IF jwe mawum conserere; before witnesses, but outwith his presence, it was 
EX jvre manum conserere; on the turf before him it was again IN jure manum 
amaerere. Some editors read inanus conserere instead of manum conserere. But 
this destroys the idea. It was not that the parties lifted or pretended to lift 
their hands against each other; it was that they asserted and counter-asserted 
ownership under the old name of manus. This is evident from the language of 
Oellius in xx. 10, § 8— correptio memtts, not manibus; and xx. 10, § 9— cui 
conserendem manum, not conserendas manus. [Muller in his edition of Varro, 
de L. L. vi. § 64, prints “adserere manu" but remarks that the MSS. have 
** manum.’* See supra, p. 60, n. 23 ; Cuq, p. 409, n. 4.] 

^ The words in Gaius (iv. 16) are—“meum esse aio secundum suam causam.” 
The “secundum suam causam” is generally printed as part of the formula 
recited by the vindicant, and supposed to have occurred in all vindications. But 
it rather seems to be parenthetical. Gaius is giving the ritual approp^te in 
vindication of an individual {homo) ; and in such a case it was often necessary 
to explain in what character he was claimed,—as a filimfamilias, pupil ward, 
free bondman, or what not. All he means, therefore, by the words “secundum 
suam causam ” is that the vindicant should be careful to make the necessary 
explanation. There was often no occasion for it in vindication of land, as in the 
example in the text. 

® This is a free paraphrase of the words of Gaius—“sicut dixi, eooe tibi, 
vindictam impoaui.” 
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The word was then taken up by the magistrate in the shape 
of a question to the other party whether he meant to counter- 
vindicate. If he replied in the negative, or made no response, 
there was instant decree (addictio) in favour of the first party, 
and the proceedings were at an end.® If, however, he counter- 
vindicated, it was by repeating the same words and re-enacting 
the same play as his adversary:—“ I say that the land is mine 
in quiritary right, and I too lay my vvfvdicta upon it.” The 
verbal and symbolical vindication and counter-vindication 
completed what was technically the manvs cons&rtio. The 
parties were now in this position,—that each had asserted his 
ownership, and had figuratively had recourse to arms in main¬ 
tenance of his contention. But the matter was to be settled 
judicially; so the magistrate once more intervened, and ordered 
both to withdraw from the land. The dialogue was then 
resumed, the vindicant demanding to know from his opponent 
upon what pretence {cav^cC) he had counter-vindicated. In 
the illustration in Gains he avoided the question, and pleaded 
the general issue,—I have done as is my right in laying my 
vindicta on the land.”^® 

The proceedings had now reached the stage at which the 
sacrament came into play. The first challenge came from 
the vindicant,—"Since you have vindicated unrightfully, I 
challenge you with a sacrament of 600 asses to which the 
counter - vindicant responded, —" And I you.” This was 

® By arrangement between transferrer and transferree, the procedure down 
to this point wa.s often employed as a mode of conveyance, the transfeiree taking 
the position of vindicant; it constituted the surrender in court (in jttre eessio) 
referred to in previous sections (see p. 187). 

There can be little doubt, however, that in certain circxunstances the 
connter-vindicant would deem it expedient to disclose his title. This was very 
necessaiy where he attributed his right to a conveyance upon which two years’ 
possession had not yet followed; in such a case he had to name his author 
(auctorem lavdare) if he desired to preserve recourse against the latter on the 
warranty implied in the mancipation. That probably entailed a suspension of 
the proceedings, to allow of the author’s citation for his interest; and on their 
resumption^, if he appeared and admitted his auctorUas, he was formally mode a 
party to the action. Valerius Probus, iv. 7 (Coll. lib. jur. aiaejnsHnianit vol. ii. 

p. 144), has preserved the interrogatory addressed to him by the vindicant_ 

“Quando in jm« te conspicio, postulo, anne far (hast) actor?” Cicero (Pro 
Mur. 12, § 26) quotes the first five wor^. On the subject of laudalio mietoriB 
generally, see Voigt, XII Tqf^ln, vol. iL p. 196 sq. 
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technically the sacrammto provocation The magistrate there¬ 
upon remitted the matter for trial to the centumviral court, or 
possibly, in certain cases, to a single judge and in the 
presence of witnesses called by the parties (litis contestcUio) 
declared what exactly was the question put in issue, and which 
court or judge was to decide. At the same time, according to 
Gaius’s account of the procedure, he required sureties from the 
parties for the eventual payment by him who was unsuccessful 
of the sacrament he had offered to stake, and which became a 
forfeit to the exchequer. (The original practice was that the 
stake was deposited by both parties in the hands of the 
pontiffs before they were heard by the centumviral court; after 
judgment that of the gainer was reclaimed by him, while that 
of the loser was retained for religious uses.^®) The magistrate 
also made arrangements for the interim possession of the land 
by one or other of the litigants, taking security from him that, 
if he was eventually unsuccessful, it should be returned to his 
opponent, along with all the fruits and profits drawn in the 
interval. At the trial, as both parties were vindicants, there 
must have been a certain burden of proof upon both sides. 
The vindicant, one may believe, must have been required to 
establish in the first instance that the thing he claimed had at 
some time been his; and then, but probably not till then, the 
counter-vindicant would have to prove a later title in his 
person, sufficient to exclude that of his opponent. The 
judgment, as already observed, necessarily involved a finding 
on the main question; but in form it was a declaration as to 
the sacrament,—that of the party who prevailed was declsued 
to be just, and that of his unsuccessful opponent unjust.^® 

In what remains of his description of the actio aacramenio iai peraonam 
Gains says that, in terms of a lex Pinaria (which Huschke, Rudorff, and 
Mommsen attribute to the year 282, and Voigt to 322), the praetor required the 
parties to attend on the thirtieth day after the sacramenUo provocaiio for the 
appointment of a judge ; and because, in speaking of the action in r«7/i,*he says 
that after proYocation the same procedure followed as in the personal one {eadem, 
aeqy^bantwr quae cum in peraonam ageretur)^ most writers assume that here too 
there was a remit after thirty days to a single judge. Probably in time, with 
certain exceptions, this became common enough ; but originally, as has been 
ehown in a previous section, and possibly for a couple of centuries, the remit in 
real actions was usually to the centumviral court. [Supra^ p. 72.] 

See Appendix, Note D. “ Cio. Pro. Oaec. 88, § 97. 
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Looking at this ritual as a whole, the conviction is irre« 
sistible that it could not have been so devised by one brain. 
It reveals and combines three distinct stages in the history of 
procedure,—appeal to arms and self-help, appeal to the gods 
and the spiritual power,^^ appeal to the civil magistrate and his 
judicial office. As Gellius says, the real and substantial fight 
for might, that in olden days had been maintained at the point 
of the spear, had given place to a civil and festucarian combat 
in which words were the weapons, and which was to be settled 
by the interposition of the praetor.^® But this does not explain 
the sacramentum. Very various are the theories that have 
been proposed to account for it. According to Gains, it was 
nothing more than the sum of money staked by each of the 
parties, and which was forfeited originally to sacred and after¬ 
wards to public uses by him who was unsuccessful, as a penalty 
for his rashly running into litigation; and substantially the 
same explanation is given by Festus in one of his definitions of 
the word.^® But this is far from satisfactory; for it involves 
the absurdity of declaring that a penalty imposed by law could 
be unjust {injiustuTri) in any case, and the still greater absurdity 
of declaring it just in the case of the party who was in the 
right, and unjust in the case of him who was in the wrong. 
There is another definition in Festus “ a thing is said to be 
done Sacramento when the sanction of an oath is inte’Dosed ” 
—^that lends support to the opinion of Danz, Huschke, E. 
Both, and one or two others, that there was a time when 
parties to a question of right were required to take an oath to 
the verity of their respective assertions; that they were also 
required concurrently to deposit five bullocks or five sheep. 


It mast not be lost sight of that in the regal period the king was also chief 
pontilT,—that he was the emboiliment of the spiritual as well as of the secular 
power. 

“ Aul. Oell. XX. 10, § 10, Vindicare is just vim diaire, to proclaim a 
mightful right. [The derivation seems to be from vim dicere in the sense of 
asserting a violent claim (hence vindex, vvndicare) as contrasted with jU 9 dioer^f 
asserting a rightful claim (henco jtidex, Judicare), Some philologists, however, 

favour the derivation of vmdicare from venum dicere in the sense of declare the 
price, or declare for sale—claim, the i of venum changing its quantity before nd. 
See Wharton, Mym. Lot. p. 116 ; H. Kriiger, Oesch, d. cap. dem. pp. 192 ay.] 
Fest. V. Sacramentum (Bruns, p. 289). [Of. Varro, de L. L* v. 180.] 

Fest. V. Sacramento (Bruns, p. 289). 
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according to the nature or value of the thing in dispute, to 
abide the issue of the inquiry ; that the question for deter¬ 
mination was whose oath was just and whose unjust; and that 
he who was found to have sworn unjustly forfeited his cattle 
or sheep as a piamentum, —a peace-offering to the outraged 
deity,—while the other party reclaimed his from the repository 
in which they h^d been detained in the interval.^® 

The authors referred to are far from unanimous as to 
details, which is not surprising considering how meagre are the 
materials upon which their theories are constructed. But there 
seems to be enough to render it more than probable that, at an 
intermediate stage between the vera solida vis of the ancient 
times and the vis dmlis et festucaria which Gellius and Gains 
depict, there was a procedure by appeal to the gods through 
means of oaths of verity sworn by the parties, in the manner 
and with the consequences that have been indicated. Whether 
that was still the practice at the time of the decern viral legis¬ 
lation there is no means of judging. That in time it should 
have dropped out of the ritual is quite in the order of things. 
Its tendency was to become a mere form, imposing no real 
restraint on reckless litigation. The restraint was rather in 
the dread of forfeiture of the sacramental cattle, sheep, or 
money that would follow a verdict that an oath had been 
unjust. And it must have been felt besides that it was unfair 
to brand a man as a false - swearer, needing to expiate his 
offence by an offering to the gods, whose oath had been 
perfectly honest. That he should suffer a penalty for his 
imprudence in not having taken more care to ascertain his 
position, and for thus causing needless annoyance to others, 
was reasonable, but did not justify his being dealt with as 
one who had knowingly outraged the deity to whom he 
had appealed. So the oath—the original sacrammtuvfi —dis- 

^ It was the LexAtemia TarpeUt of the year 800 ir.o. that oommuted the five 
bullockB and five sheep into 600 and 50 lbs. of copper respectively (Oic. 2>e Rep. 
ii. 36, § 60, where the words usually printed **de multae saoramento should 
read *‘de oaulta et saoramento "); Fest. v. PecvZahis (Bruns, p. 279). For the 
pounds’ weight of raw metal the XII Tables substituted the same number of 
oMes s declaring that 600 should be the swmma scuyramenti when the cause of 
action was worth 1000 cuaes or more, 60 when worth less, or the question one of 
fireedom or slavery (Gai. iv. 14). [Gell. xL 1; swjtra, p. 67.] 

** See Appendix, Note E. 
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appeared, the name passing by a natural enough process to the 
money which had been wont to be deposited before it was 
sworn; but which now ceased to be an offering in expiation 
by a false-swearer, and became a mere penalty of rash litiga¬ 
tion (poena temere litigarUis)^ The incongruity was in the 
retention in the mouth of the jvdex of the old formula—“ The 
sacrament of A is just, that of N unjust;” to be explained 
only by that spirit of conservatism which pervaded the Boman 
jurisprudence, and which forbade the abandonment of old forms 
on merely theoretical considerations, so long as they could be 
adapted in practice to altered conditions. 

It may well be assumed that in most cases the finfling of 
the court as to the justness or unjustness of the respective 
sacraments of the parties was the end of the case,—that it was 
at once accepted and loyally given effect to. If in favour of 
the party to whom interim possession had been awarded by 
the magistrate, there could be no difficulty; he retained the 
object of dispute, with the fruits and profits he had drawn in 
the interval between litiscontestation and judgment. If, how¬ 
ever, the finding was for the other party, and amicable arrange¬ 
ment was delayed, it is by no means quite clear what course 
was followed. Gaius says that in awarding interim possession 
(vindicias dicere) the praetor required the grantee to give 
security by sureties (praedes) to his adversary for restitution to 
the latter in the event of his success; while Festus preserves 
a law of the XII Tables which, according to Mommsen’s 
rendering, declared that when it turned out that interim pos¬ 
session had been awarded to the wrong party, it was to be in 
the latter’s power to demand the appointment of three arbiters, 
who should ascertain the value of the object of vindication and 
its fruits, and assess the damages due for non-restitution at 
double the amount.®* This provision seems to have been 

intended to afford the wrongful interim possessor, who was not 

• 

*• Bubr. tit. Inst. iv. 16. ai Qai. iv. 16. 

“Si vindioiam falsam tulit, si velit ia, praetor urbitroa tris dato. Eorum 
arbitrio rei fructua duplione damnum decidito;" Feat. v. Vindiciae (Bruns, 
p. 800); Mommsen, Fe^. cod. quatem. XVL (Berlin, 1864), p. 84. This law is 
generally auppoaed to have been in one of the aupplomentary Tables of the year 
304; if so it was probably intended to qualify the rigour of the provisions about 
mamtA iAtQCctio in Table III. See Voigt, Jus. nod. vol. iii. pp. 702-716. 
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in a position to make specific restitution to Ids successful 
opponent, a means of avoiding tlie apprehension and imprison¬ 
ment which were the statutory consequences of failure to 
implement a judgment (§ 36).*® It is probable that in time 
this duplicated money payment came to be regarded as the 
satisfaction to which the successful party in a vindication was 
entitled in every case in which, no matter for what reason, he 
was unable to obtain the thing itself and its fruits from their 
interim possessor; that consequently an arlntriv/m litis aesti- 
mandaey or reference to arbiters to assess their value, resulted 
in every such case; and that it was to assure its payment that 
the praetor required the party to whom the interim possession 
was awarded to give to his opponent the sureties {prcuedes litis 
et vindiciarv/m) to whom Gains alludes.*^ 

Such was the legis actio sacramento in rem when the 
ownership of lands was the matter of controversy. But every 
sort of manus which a man could pretend to have over persons 
or things might be vindicated by the same process, although 
necessarily with variations, more or less important, in the 
ritual. If his right over a woman whom he alleged to be his 
wife was disputed, or over a person who he averred was his 
JiliusfamiliaSy or his free bondman in mancijgio, or his slave, 
an actio sam'amenti in rem was the appropriate remedy. So 
it was when he claimed an inheritance as heir; and so it was 
when he claimed an easement or right of servitude over 
another person's land, or desired to have it established that 
liis own was free from such a burden. If a man detained by 
another as a slave alleged that he was really a freeman, it was 
by the same process that he obtained a judgment, suing by a 
third party who got the name of adsertor lihertatis; in this 
case the XII Tables limited the sacramental penalty to fifty 
cmeSy and prescribed that during the dependence of the process 

Voigt (Ju«. wKb. vol. iii. p. 705 aq. ; XII Tafeln, vol. ii. p. 666, note 14> 
holds, contrary to the view generally entertained, that the proyisions of the 
Tables in reference to execution upon rea jv^a judicatae were not confined to 
judgments for money. 

[Another theory is that, while the possessor could not bo proceeded against, 
the praedaSy who were really bound in his place and not merely as accessories, 
were directly subject to execution as debtors of the State. On this and other 
theories, see Gnenot, Nouv. Rw. Hist, 1893, p. 345 aq.; cf. Jhering, (4th 
edition), 1888, iii. Von'odo, p. xi. sq.; Girard, pp. 328, 829 note 1.] 
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the party whose status was in dispute should enjoy that of a 
freeman. It has even been suggested, though somewhat tenta¬ 
tively, by so circumspect an authority as Brinz,®® that it is 
possible that the adio scicramento in personam (described by 
Gaius in a page of which unfortunately not more than half a 
dozen words are legible in the Verona MS.) was originally 
nothing but a vindicaiio. Entertaining, as he does, the opinion 
that in the old law a debtor was practically subject to the 
Tnanms of his creditor, who might reduce him into quasi-slavery 
on his failure to meet his engagements, he asks—^Was the 
personal action at first anything else than a dispute as to the 
bondage or freedom of the debtor,—an action in rem, in which 
a vindex (p. 194) took the place of an adsertor lihertatis $ The 
suggestion is novel, and worthy of further consideration. 

The ordinarily received opinion, but which rests on slender 
foundations, is that from the first the parties to a personal 
action met on equal terms; that if it was a case of money 
debt, the creditor commenced the proceedings with the aver¬ 
ment that the defendant owed him the sum in question ,—** I 
say that you ought to pay me {dare oportere) 1000 asses;'" 
that this was met with a denial; and that a sacramental chal¬ 
lenge followed on either side.^® All are agreed that the remit 
was to a single jtidex, after an interval of thirty days from the 
proceedings in jwre; that where the claim was for a definite 
sum the plaintiff had to establish his case to the letter; and 
that his sacrament was necessarily declared unjust if he failed 
to prove his claim by a single penny. But there is consider¬ 
able diversity of opinion as to whether by this form of process 
a claim of uncertain amount could be insisted on,—as, for 
example, one for damages for breach of a warranty (by lex 
maneipiii) of acreage of lands sold, or of their freedom from 
burdens. If it could, then probably the question raised and 
dealt with sacranmnto was the abstract one of liability,—was 

In his paper “On the idea involved in the word ohUgceUo'* {OrO/nh/w^s 
ZSchr. voL i p. 23 s^.). 

** Valer. Prob. iv. Nos. 1 and 2, has these yoTTiwt^tie—aio te mihi dare 
oportere,” and ** qiiando negaa, te Sacramento qningenario provoco.*’ The 
latter has all the appearance of having belonged to the sacramental procedure: 
but the former may quite as well have belonged to the UgiA actio per condictionem 
{in/ra, § 41), 
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the warranty given, and has it failed ? the sum due in respect 
of the breach being left to be dealt with in a subsequent arbitral 
process (^arbitriwm litis aestimandae). 


Section 35.—The Legis Actio per Judicis 

POSTULATIONEM ^ 

The defects of the Verona MS. have deprived us of Gaius’s 
account of the l^is actio per judicis postulationem. There is 
little elsewhere that can with any certainty be said to bear 
upon it. The most important is a note in Valerius Probus— 
T.P,It.LA, V.P. V.D.y which is interpreted— te, praetor^ judicem 
arhitrwmve postvlo vti des? This petition to the magistrate— 
king, consul, praetor—to appoint a judge, arbiter, or arbiters 
(as the case might be), in all probability was part of the pro¬ 
cedure in the action, and that from which it derived its dis¬ 
tinctive name. Beyond this all is conjecture alike as to the 
nature and form of the action and the cases to which it was 
applicable. Gains says of the legis ajctio Sacramento that it 
was general, and that it was the procedure that was to be 
resorted to where no other was prescribed by statute. The 
extant fragments of the XII Tables contain no such indica¬ 
tions as this would lead us to expect; there is not a trace in 
them of an express instruction that proceedings in any par¬ 
ticular case were to be per judicis postulationem. There are 
amongst them, however, two or three provisions about arhitriaf 
—^references of questions to arbiters, which were to be deter¬ 
mined by them, not necessarily by an affirmance or negation 
of the respective pretensions of parties, but according to their 
conviction of what was right in the circumstances, although it 

^ To the literature in note 1 to § S8 add—^Baron, “Zur log. act. per judicis 
arbitrive postulationem,” in the Festgahe fO/r Aug. W. HeffUr (Berlin, 1873), p. 
29 sq. ; Huschke, Malta, etc. p. 394 sq. ; Adolf Schmidt, “ Ueber die 1. a. per 
jud. post.” in the Z. d. Sav. Stift. vol. ii. (1881), B. A. p. 146 sq. ; 

Tafsln, voL L § 61. [Cuq, Inst. Jurid. pp. 415-422.] 

^ Valer. Prob. iv. 8 (CbZL libror. Jur. Antejust, vol. ii. p. 144). [As to the 
first letters T.P.R. see Eudorff in Puchta, Inst, ii. § 162, note a; Huschke, 
Jurisp. Antej. (5th ed.), p. 139 ; Schmidt, as above, p. 147, n. 1.] 

* E.g. “arbitrium falsae vindiciae,” Fest. v. Vimdvnae (Bmns, p. 300); 
‘*arbitriuxn familiae eroiscundae,” Cio. F. Case. 7, §19, Gai. in Dig. x. 2.1, pr.; 
“ arbitrinm finium regundorum," Cio. De Leg. i. 21, § 66. 
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might fall short of what was claimed on the one side or be in 
excess of what was conceded on the other. The number of 
those arbitria may have increased subsequently to the decem- 
viral legislation; indeed, Cicero applies the name to all those 
actions which gave rise to what are more familiarly termed 
homie fidei judidcft (p. 337); and some of them may have been 
initiated by judicis postulatioTi^enn so long as the 

legia actiones were in general use.* 

An incidental observation of Gaius’s, however, about another 
matter,® leaves little doubt that the judicis postulatio was also 
employed to initiate strieti juris judicia, —actions in which the 
judge had no latitude, but was bound to find for the defendant 
unless the plaintiff established his claim to the very letter of 
it. What were they ? When one looks into the matter, it is 
apparent that under the arrangements of the XII Tables 
sacramental procedure must often have been out of the ques¬ 
tion.® A man would hardly think of raising in that form a vindi¬ 
cation of property of less value than the minimum sacramental 
penalty, or of claiming by it (say) a fine of five-and-twenty 
cLsses for an assault, or of the same sum for the loss of a tree 
of his cut down maliciously.’^ As the condictio was of later 
introduction, the conclusion is all but inevitable that his 
remedy must have been per judicis postvZationem. Many 
jurists, however, are of opinion that its employment was not 
limited to cases whose trifiing pecuniary importance rendered 
sacramental procedure inappropriate. Huschke seems inclined 
to hold that in most personal actions the plaintiff had it in his 
option to proceed in either form he pleased. Karlowa main- 

* [Upon arbitria see Cuq, pp. 663-67. He attaches much importance to them 
in the development of the law.] 

® Gai. iv. 20. He ia speaking of the leg. act. per condictionem {vnfra^ § 41), 
introduced by the Silian and Calpurnian laws. That action was for obtaining a 
judgment upon a claim for a definite sum of money or some other res certa. Ho 
flays the jiecessity for it was far from obvious, seeing that such claims could 
quite well have been insisted in sacramento or per judicis postulationem. Yet 
the judicia to which those statutes gave rise were in the first instance essentially 
strieti juris^ 

® Sekker {.Aktianenf voL i. pp. 66-67) points out a considerable number of 
the remedies of the Xll Tables which it would have been vezy difficult to make 
operative sacramerUo. 

7 Such was the penalty imposed by the Tables for the offences referred to. 
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tains the doctrine that outside the XII Tables there was a 
great variety of rights whose sanction was jus, —consuetudin> 
ary, not statute law; that actions for their protection were 
jurgia, not Hits ; and that jvdida postulcdio was the procedure 
by which such jurgia were dealt with.® Voigt discovers ample 
scope for the employment of this form of procedure within the 
Tables themselves. He finds in them the matter of not less 
than fifty-two actions; and, undaunted by Gaius’s remark about 
the generality of the actio sacrramcnto^ does not hesitate to 
assign to each of them its appropriate procedure. No fewer 
than thirty-five of them must, in his view, have been initiated 
by judicis arhitrive postulcUiOy of which nine resulted in arbitria 
and the remainder in judicial His reasoning is ingenious, but, 
in the almost entire absence of direct authority to support it, 
can hardly be called convincing. 

While it is impossible with certainty to trace the history 
of this procedure to its first beginnings, yet the impression is 
general that it must have originated in the regal period. There 
were three different positions in which an appeal for aid might 
be made to a court of justice—(1) when it was a question of 
civil right that had to be decided in terms directly affirmative 
or directly negative of the contention of the raiser of the action, 
and in which questions both of law and fact were involved; 
(2) when it was only a question of fact that had to be ascer¬ 
tained, the legal result of the fact, if established, being known 
beforehand; (3) when facts had to be set against facts, and a 
result arrived at that in the judgment of those who had to 
balance them was fair and reasonable in the circumstances. 
In the first case, as when the contention was meum esse or dari 
oportere (otherwise than under an obligationary wea;?/m), the 
procedure was sctcramentOy and the reference originally (in all 
probability) to the pontiffs, although afterwards to the centum- 
viral court or to ^^jvdex; in the second, as when the question 
was—^had or had not the defendant assaulted the plain'tiff, and 
so incurred the fixed and invariable statutory penalty ?—it was 
probably to Q.jvdex without the intervention of a sacrament; 

® Eaxlowa, Bom. CP. pp. 47 sq., 122 sq. ; [see supra, p. 70, n. 6]. 

• Voigt, XII Tafeln, vol. i. pp. 686*589. See also Jheriug (as in § 84, note 
1), p. 208 sq. [Cuq, p. 421.] 
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in the third, as when the matter in hand was the partitioning 
of an inheritance amongst co-heirs, or the determining whether 
operations of the defendant were interfering with the natural 
drainage of the plaintiff's land and how the mischief was to be 
abated, or the assessment of damages for injury to property, or 
of the sum sufficient to relieve from talion or the statutory 
penalty of theft, the reference was to an arbiter or arbiters. In 
the procedure sacrameTito the pleadings opened directly with an 
averment of right—“ I say that this is mine,” “ I say that the 
defendant is bound to pay me so much; ” but in that per 
judids arhitrive postulatio there is reason to surmise that they 
commenced with an averment of fact, followed by the resulting 
demand of the plaintiff. The details, however, are quite 
uncertain; with this exception, that in some arhUria the 
plaintiff expressly threw himself upon the discretion of the 
arbiters— quardum aequivs melius est oh earn rem mihi dari. 


Section 36.— The Legis Actio per Manus Injectionem* 

In one of his most interesting chapters, and in the shape 
of a dialogue between Sex. Caec. Africanus the jurist, and 
Favorinus the philosopher, while they and a few others were 
waiting in the quadrangle of the palace to pay their court to 
the emperor, ^ulus Gellius introduces an account, put into the 
mouth of Africanus, of some of the provisions of the XII 
Tables, and in particular those regulative of manus injection 
Africanus is made to say that, according to his belief (ppvnor), 
the words of the statute were these: “ Aeris confesai rebusque 

* To the literature in § 33, note 1, may be addetl Huschke, Nexum, (1846), 
p. 79 sq.; Sarigny, “Das alt-rdm. Schuldiocht,” in his Verm, Schrift. vol. ii. 
(1850), p. 369 sq.; Hoffmann, Die Forcten u. Sanaten, nehst Anhang Hher d. 
altrSm. ScJvuldireckt (Vienna, 1866), p. 64 sq. ; Unger, in the Z. f. BO. voL viL 
(1868), p. 192 aq. ; Vainberg, Le nexwm et la eontrairUe par corps en droit rom. 
(Paris, 18W), p. 86 sq.; Bruns, in the Z. f. BO. voL xii. (1876), p. 128 sq.; 
Exner, in the Z.f. BO. vol. xiii. (1878), p. 392 sq. ; Voigt, “Ueber d. Gesoh. d. 
rom. Ezecutionsrechtes, ” in the Benchte d. K. Sachs. Oesellsch. d. Wissenscha/ten, 
phil.-hisL Cl. vol. xzziv. (1882), p. 76 sq. ; Voigt, X/I Ta/eln, voL i §§ 68- 
65 ; Jhering (as in § 34, note 1), pp. 196 sg., 232 sq. [Add H. Kruger, Oeaeh. 
dvr cap. dem. p. 192 sq. ; Carle, Origini, p. 206 sq. ; Cuq, I-nxt. Jwrid. pp. 
422-29]. 

* Gell. Nod. Att. xx. 1, §§ 41-51. 
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jure judicatiB triginta dies justi sunto. Post deinde maaus 
injectio esto. In jus duoito. Ni judioatnm facit, aut quis 
endo eom jure vindicit, secum duoito: vincito aut nervo aut 
compedibus. Quindecim pondo, ne majore, aut si volet miuore, 
vincito.® Si volet suo vivito. Ni suo vivit, qui eom vinctum 
habebit, libras farris endo dies dato. Si volet plus dato.” 
Africanus continues narrcUM: “ There was still room for the 
parties to come to terms; but if they did not, the debtor was 
kept in chains for sixty days. Towards the end of them he 
was brought before the praetor in the comitium on three con¬ 
secutive market-days, and the amount of the judgment-debt 
proclaimed. After the third capite po&nas dahat, or else he was 
sent across Tiber to be sold to a foreigner. And this capital 
penalty, sanctioned in the hope of deterring men from unfaith¬ 
fulness to their engagements, was one to be dreaded because of 
its atrocity, and of the new terrors with which the decemvirs 
thought right to invest it. For if it was to more creditors 
than one that the debtor had been adjudged, they might, if they 
pleased, cut up and divide his body. Here are the words of 
the statute, * Tertiis nundinis partis secanto. Si plus minusve 
secuerunt, se fraude esto.'" 

Such is Gellius’s account of the provisions of the XII 
Tables in reference to this legis actio. I have preferred giving 
the statutory words in the original; because in some points 
there is considerable dubiety as to their meaning. But it is to 
be borne in mind that Gellius does not vouch for their accuracy; 
the Tables were already in his time matter of antiquity, and 
even the jurists knew nothing of them beyond what was still 
in observance.* That he has reproduced them only partially 
seems almost beyond question; for in another chapter he 
himself quotes a couple of sentences that are to all appearance 
from the same context, “ Adsiduo vindex adsiduus esto. Pro- 
letario jam civi, quis volet vindex esto ”—" The vivdcx for a 
freeholder must himself be a freeholder; but any orte who 

• The MSS. have “ne minore aut si volet majore.” Puchta {Inst. vol. i, 
§ 179, note i), Lange {Rom. Alt. vol. i. p. 165), and Hoffmann {l.c. p. 6S) support 
this reading ; but most authors concur in altering it as above. 

* Gell. xvi. 10, §§ 2-8. [Seneca, however (Ep. 114, 13), speaks of the fond¬ 
ness for antiquarian studies in his time, “Multi ex alieno seculo petunt verba, 
XII Tabulae loquuntur.”] 
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likes may be mndex for a proletarian.” * We have to face, 
therefore, the extreme probability that the record is incomplete, 
and the possibility besides that it is not literally accurate. 
There is room for error, consequently, in "two directidhs; but 
the nature and efiect of the procedure in its main features may 
be gathered from the texts as they stand with reasonable 
certainty. 

It was a procedure in execution; but against whom ? The 
answer depends on the interpretation of the words, “ Aeris 
confess! rebusque jure judicatis.” The natural reading is, “ For 
acknowledged money debts and judgments obtained by regular 
process of law injure) there shall be thirty days* grace.*’ The 
general opinion is that the aeris confessi referred to formal 
admission by a defendant in an action for money due, when he 
first appeared before the magistrate, of the incontrovertibility 
of the plaintiffs claim,® what in the later jurisprudence was 
called confessio in jure ; and that the rehtts jure judicatis referred 
to judgments by judices on remit from the magistrate in cases 
of disputed litigation.^ But this view of the matter is open 
to the objection that it excludes mantis injectio on a party’s 
acknowledgment or confession where the cause of action was 
anything else than money resting-owing.® The more probable 
explanation is that every acknowledgment before the magis¬ 
trate in the initial stage of a litigation was regarded in the 

® Gell. xvi. 10, § 6. These two sentences are u.sually imported into the first 
Table, which T&gix\a,teB in Jus vocatio but comparison with chap. Ixi. of the L 
colon. Jul, Oenetivae (Bruns, p. Ill) shows that they related to vncmus injectio. 

* [Or informal admission when he has not properly contested the claim.] 

^ Most modern civilians hold that a j\idgment required to be for a certain 
sum of money in order to warrant mcm/us injectio. But, if the generally accepted 
reading of Gains, iv. 48, be right, namely, that under the system of the legis 
aetiones a judicial condemnation was in the ipsa res, and not in a pecuniary 
equivalent, there does not seem to be any authority for such an opinion. 
(This view of Gaius’s statement, however—which, it is admitted on all hands, 
requires some correction—has been vigorously combated by Brini, ** Della con- 
danna nelle leg. act.” in the Ar<^i. Ovurid, vol. xzi. (1878), p. 218 sq., and 
Montagnon, Sur la natfure des condemnations ciniles (Lyons, 1888), p. 6 sq. They 
hold that what Gains really said was that firom the first condemnations were 
always in a sum of money.) 

^ There was, of course, no room for manua injectio on confession, or rather 
non-counter'Vindication, in an actio sacramento in rem in reference to a movable 
at any time, or to land when the procedure was on the spot; for the vindicant 
liad simply then and there to appropriate it. 



8BOT. 8S THE L. A. PSfi MANTIS INJECTIONEM 198 

decemviral period as res jure juMcata; ® for, although it is 
nowhere so stated, it is impossible to suppose that an admission 
or non>negation of a plaintiffs claim by the defendant was not 
followed by a magisterial finding or declaration, which was 
as much a judgment as the decision of the centumvirs or a 
judex on the justness or unjustness of a sacrament.^® From 
this point of view.the aeris confessi of the Tables must have 
had reference to something else than conjessio in jure; and 
this, as has already been observed, can only have been nexal 
indebtedness (p. 150). If, as some think, this was created not 
simply by a lender imposing obligation on a borrower by the 
words dare damnas esto, but by the latter acknowledging its 
existence in the words dare damnas mm, it would be difficult 
to conceive a more perfect illustration of aes confessum. But 
even without the debtor’s verbal acknowledgment, his accept¬ 
ance of the loan on the terms recited by his creditor in presence 
of the representatives of the people was a public recognition of 
indebtedness to which the epithet was hardly less appropriate. 
Gains, in explaining the way in which an obligation was 
discharged by the copper and the scales,^^ says it was the 
proper course to be followed when the debt had arisen either 
•per aes et libram or ex oausa judicati; in the former case, he 
says, the debtor was called damnatus, in the la.ttev judicatus or 
(^ndemnatus. In his brief description of manus injectio}^ he 
limits its application to the same two classes, the judicati and 
the damnati. There is not a word in either passage about the 
{in jure) confessum No other explanation of the omission is 
possible but this, that such an one was regarded as judicatus. 
The (wris confessi of the Tables, therefore, must have referred 
to the case of the debtor whom Gains calls damnatus, —him 
who had been laid under obligation per aes et libram and dare 
damnas esto ; in other words, the neoms or nexal debtor.^® 

* What else was the meaning of the brocard, “ Confessus pro iudicato 
habetur”? * 

[Cf. the addiction which terminated a cessiu injure. —Gai. ii. 24.] 

11 Gai. iii. 173-176. w Gai. iv. 21. 

!• Gains includes amongst the damnati the heir whom a testator had burdened 
with a legacy by the words “dare damnas esto ” (termed “ legaUim per damna- 
tionem,*’ Gai. ii. 201). But this was unknown at the time of the enactment of 
the Tables; and the aerie confessi, therefore, patx have referred only to the pan e 
of the n&eus. See Appendix, Note F. [Cf. Carle, Origini, p. 206.} 

13 
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The legiB custio was competent, then, against either a nescm 
or a judgment-debtor (the latter including an in jure conf^sm) ; 
but only after thirty days from maturity of the debt in the one 
case, or of the judgment (or admission) in the other. It was 
apprehension of the debtor by the creditor himself; in its first 
stage, at least, an act of pure self-help. What accompanied 
and followed it in times anterior to the .XII Tables it is 
impossible to say; probably there was an indefiniteness and 
uncertainty about the whole procedure which the new provi¬ 
sions were intended to abate. According to Gains the cause 
of the arrest had to be stated by the creditor then and there,— 
for example, that the arrestee was due so much on a judgment, 
but had not paid, and that the manus injectio was in respect of 
the debt referred to. Whether nexal or judgment debtor, he 
had at once to be brought before the magistrate. But the 
purpose was not the same in both cases. In that of the nexal 
debtor, as has been explained in a previous section (p. 150), it 
was to give him an opportunity of proving by the mouths of 
the five witnesses of the nexi liheratio that his loan had been 
repaid, or he at any rate formally released by the lender ; if he 
did not avail himself of it, the procedure, so far as he was 
concerned, was at an end, and the creditor at once and at his 
own hand carried him off in the exercise of his contractual right 
of detention.^® With a judgment-debtor it was different. He 
also was brought before the magistrate; but the object was 
that his creditor might obtain authority to carry him away and 
provisionally confine him in the domestic lock-up {domum 
duLcere). Such a course, however, Wiis avoided either (1) by 
instant payment or other implement of the judgment (m 
judicalum fadt), or (2) by the intervention of a mndex or 
champion.^® The position taken by the latter was not exactly 
that either of a surety or of an attorney for the judicatiLS 

Gai. iv. 21. 

Our only authority is Gellius ; and, so far as his description goes, the pro¬ 
ceedings subsequent to the fiist bringing of the arrestee before the magistrate (in 
jns duciio) are limited to the case of a judgment-debtor (judicatus). As pointed 
out on p. 161, Some of them would have had no moaning in that of a nexal 
debtor arrested in respect of aes confessum. 

rindcaj=“qui in eo vim dicit,” i.e, “in eo vim moastrat” (Schoell, XI2 
Tab. rdigniae, ]). 91). In the Lex col. J'uZiae Oenetivae, cap. 61 (Bruns, p. Ill) 
the corresponding phrase is “in eo vim faciot.” [See supra, p. 182, n, 15.] 
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demanding a rehearing of the case; he appeared rather as a 
controverter in his own name of the right of the creditor to 
proceed further with his execution, on the ground that the 
judgment was invalid. This necessitated a new action between 
the creditor and the vvndex, but to which the debtor was not a 
party. If it failed, then the vindex was liable for double the 
amount of the original debt,^^ as a penalty on him for having 
improperly interfered with the course of justice ; but on pay¬ 
ment he had relief against the original debtor, who had been 
liberated through his intervention.^® Failing a vindex and 
failing payment, the creditor took his debtor home and put 
him, or at least was entitled to put him, in chains, whose 
weight was limited by the statute to fifteen pounds. The 
prisoner might live at his own cost if he pleased; but other¬ 
wise his creditor had to give him daily at least a pound of 
spelt. This provisional confinement was to continue for sixty 
days, to allow opportunity for arrangement; and during the 
last month the creditor had to produce his debtor in the 
comitium on three consecutive market-days, proclaiming aloud 
the amount for which he was detained, on the chance that 
some compassionate citizen might offer a ransom.^® If the 
third market-day passed without payment or compromise, there 
was a formal addictio or magisterial decree awarding the debtor 
to his creditor.^® The debtor, says Gellius, capite poenas dahat, 

w Unger {l.c. n. 1) holds that the viTidex, if he failed in his action with 
the creditor, lost his sacramentum, but was not liable any further; that the 
creditor might then proceed with his execution against his arrestee, and that it 
was against the latter that the amount of the debt was duplicated, os the penalty 
of his denial (involved in his putting forward the vindex) of the validity of the 
judgment. [Girard, Droit romain, p. 969, n. 3, suggests what seems not improb¬ 
able, that the vindex by intervening was treated as having committed a delict, 
and must maintain his defence on that footing. This would explain the con¬ 
demnation in duplnm.~\ 

^ He probably operated his relief by manus i/n^ectio pro jv^dicato on his own 
aocoimt, on the ground of his payment for the debtor, technically depemum ; for 
though Gaius (iv. 22) appears to attribute the introduction of that procedure to a 
Lex Pvblilia, yet there is reason to think that that statute merely extended to a 
sponsor what had previously been the practice in the case of a vas, a praeS) and a 
7 }index. Comp. Bekker, Aktionen, vol. i. p. 4l, and see supra, p. 168. 

[For a similar practice where debtors failed to pay wehrgeld, see the Salic 
Law, 68 (ed. Gefl'oken, 1898), noted by Girard, p. 969, n. 6.] 

Gellius (xx. 1, § 44) speaks of the magistrate's warrant to the oreditor to 
carry home and incarcerate his debtor as the addictio. But as Livy ooustantly 
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or was sold across the frontier as a slave; and if the judgment 
on which he had been incarcerated had been obtained by a 
plurality of creditors, they might cut his body in pieces and 
divide it, but without prejudice if any one had more or less 
than his fair share. 

Such, says G-ellius, was the law of the XII Tables; and so 
also says Quintilian fifty years earlier, and TertuUian fifty 
years later,^^ although there is not a hint of it in Cicero, Livy, 
or Dionysius,or in the pages of any of the jurists. While 
there are still some very eminent authorities who, like 
Gibbon, “prefer the literal sense of antiquity to the refine¬ 
ments of modern criticism,” yet latterly the majority alike of 
jurists and historians seem to be of opinion that Gellius has 
put on the words of the Tables an interpretation they were 
never meant to bear. It is a little remarkable, however, that 
though they resent the idea of an actual section and partition 
of the debtor’s body, very few of them find any difficulty in 
accepting the notion that his creditor or creditors might put 
him to death. Yet it is one that cannot well stand examina¬ 
tion ; the results to which it leads are too extravagant. For 
example: the punishment the XII Tables imposed upon mani¬ 
fest theft was slavery,—the thief became the slave of the 
individual whose goods he had stolen.^* That of non-manifest 
theft was a pecuniary penalty,—twofold the value of the thing 

refers to JtidiccUi and addicH as distinct classes, the better opinion seems to be 
that the addictio was the final magisterial decree, when the provisional detention 
of the judicatus had failed to elicit a satisfactory arrangement. 

Quint. Inst. Or. iii. 6, 84 ; Tertull. Apolog. 4. Their language is vague. 
Neither j^ofesses acquaintance with the words of the statute ; and both admit 
that a sectio corporis had never been known in history. 

** It is mentioned, however, by Dio Cassius, writing a quarter of a century 
after TertuUian. See the fragments in Mai, Coll, script, vet. vol. ii. p. 144. 

® Kohler, who applies the provisions of the Tables to the tiexus as well as the 
judicatvLS and eonfessuSf is one of them ; see his Shakespeare, etc. p. 8. There is 
no denying that, with the aid of the comparative jurisprudence in which he is so 
profoundly versed, he makes out a strong case for the realistic interpretation he 
puts upon them. The results of his researches are summed up in a few sentences 
in his tractate Das Re^t aZs Culturerscheinung (Wurzburg, 1885), p. 17, quoted 
infra. Appendix, Note G, [Bourcart (trad. Muirhead), p. 268 n., gives a list of 
recent authors who accept the literal interpretation. It might l>e considerably 
increased. In particular, add Jhering, Vorgesch. d. Indoev/rop. p. 78 sy.] 

^ Cell. xi. 18, § 8, XX. 1, § 7; Gai. iii. 189. [Gains says there was a con¬ 
troversy as to whether it was actual slavery.] 
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that had been abstracted.^^ But if it had been the case that 
every judicattts who failed within three months to satisfy his 
creditor might be put to death, then the non-manifest thief, 
against whom a judgment had been obtained, must often in the 
end have suffered a penalty more serious than that which 
overtook him whose theft had been manifest,—slavery for the 
graver offence, death for the lighter.®* Cwpite poenas dahat^ 
therefore, cannot have meant death. But it is just as impos¬ 
sible that it can have meant slavery.®^ Indeed there is 
abundant evidence that the addictus, even when his two 
months of provisional detention were ended, was not only still 
de jure free, but was not capite minutus even as regarded 
citizenship or family rights, and that any property he had still 
remained his own.®* The only other explanation is that “he 
paid the penalty ®® with his person,” ** in contradistinction to 
“ his means.” Caput is used in opposition to houa. Under 
the law of the Tables, unless when the debtor was soid beyond 
Tiber and thus made the slave of his foreign purchaser, the 
extent of the creditor's right was to detain him in free bondage, 
making what use he could of his services, and exercising 
discipline over him as if he were a slave. But for the mis- 

“ Gai. iii. 190, 

Even the man sentenced to twenty-five asses for a petty assault, and who 
could not pay it, might in this view have had to suffer death as the alternative I 

^ Capitis poena, capital punishment, meant death, slavery, or deprivation of 
citizenship; and this no doubt accounts for the all but universally prevalent 
idea that by capite poenas dabat the Tables must have meant one or other of 
them. 

“ It is true that Dionysius (vi. 36) speaks of a creditor incarcerating not only 
his debtor but also the latter’s two sons, and that he once or twice indicates that 
the debtor’s goods were likewise seized. But those instances wore anterior to 
the law of the Tables, and before the power of creditors exercising their right of 
self-redress had been made matter of statutory regulation. The servitium to 
which an addictus was subjected was essentially a punishment. But it was a 
principle of Roman law that punishment affected only the wrongdoer. A man’s 
wife and children were not sent into exile, or banishment, or slavery with him 
on account of his offence ; and there is no authority for holding that fhey were 
treated differently when the punishment was bondage without loss of either 
freedom or citizenship. 

» More accurately, *‘made amends” (Curtins, GV. Mym. No. 873). 

A very familiar signification of caput, as in the old definition of tutela in 
Jnst. i. 13, i,—“ Vis ac potestas in capite libero,” etc. 

^ Fama et corpora judicati atque addicti creditoribus satisfaciebant 
poenaque in vioem fidei cesserat ” (Liv. vi. 34, § 2). 
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tfi^en notion that a creditor was entitled after the expiry of the 
three months to put his debtor to death,—of which there is 
not a single instance on record,—it is unlikely that so many 
would have thought of imputing to the partis secardo such an 
inhuman meaning as that a plurality of creditors might cut tibe 
body of their addictus in pieces and each take a share. 

Those who hold that capite poenas meant death can 

hardly avoid this interpretation of the partis secanto ; but con¬ 
sole themselves, like Gellius, with the conviction that it was 
never meant to be enforced. Those, again, who hold that the 
former of these phrases implied slavery, assume that the 
second meant joint ownership of the slave or distribution of 
the price obtained for him; while some, who are of opinion 
that addiotio involved the passing of the debtor’s familia to 
his creditor, hold that this also fell within the sectio. There 
is no objection to the employment of the word secare in the 
sense of “ distribute ”; for he who had bought a confiscated 
estate in mass, and afterwards resold it in lots, was called 
honorum sector and both Cicero and Varro speak of sectio 
personae when meaning nothing more than dispersal of his 
estate.** But the application of the phrase simply to the 
case of the detention of a debtor as a free bondman does not 
seem altogether appropriate, and renders the “ si plus minusve 
secuerunt se fraude esto ” harder than ever to explain.®* The 
difficulty disappears at once if we make a slight rearrange* 

[As to the application of the term sector to the purchaser of booty in mass 
'who afterwards sells in single lots, see Jhering, Vorgesch. d. Indoewrop. p. 402. 
On the derivation of the word sector, see Schulin, L^rbtich, p. 869, n. 1 ; 
A. Gellius (iviii. 9); Festus (v. Sedores). References in Gellius (l.c.) show its 
connection with an old verb aeeXre, meaning to declare (root sak, sag, as in sagm) 
—the sector being one who declares aloud the price he will give for the goods. ] 

*• Cio. Fhilijjp. ii. 26, § 66, xiii. 14, § 30; Varro, De R. R. 10, 4 (Bruns, p. 
811). In like manner the “praedes venders jus potestasque esto" of the Z«b 
Jilalacita/na {temp. Domitian, § 64, Bruns, p. 189) can have meant no more than 
sale of the estates of the defaulting sureties. 

** One of the first to condemn the Gellian interpretation of partis secanto was 
Dr. Taylor, in his Conwnentarius ad 1. decemvircUem de inope d^Uore in partis 
di^ecando (Cambridge, 1742). He himself understands it thus (p. 15): '‘Qui 
uni debet, uni addictus ser'viat; qui pluribus, ejus addict! partis, i.e. operas, 
servitia, ministeria communes illi foeneratores comniuniter dividunto ; communis 
sit servus eorum qui qnidem adfucrint; et sine fraude esto, si cateri toties pro- 
citati suas quoque partis in debitors non vindicaverint.” 
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ment of the provisions brought under our notice by Gellius, 
and accept the suggestion that the plurality of creditors he 
speaks of can have referred only to the case of co-heirs taking 
proceedings against a debtor of their predecessor's.®® Bearrange- 
ment is quite legitimate, — some rearrangement indeed is 
imperative if the words of the Tables are to be reconstructed.®® 
On consideration of the whole matter, the explanation that 
most commends itself to me is this,—that where there was 
but one creditor concerned, and the two months of provisional 
detention expired without payment, intervention of a vindeXf 
or compromise of some sort, the debtor definitively became 
his creditor’s free bondman in virtue of the magisterial 
addictio ; ®^ but that where co-heirs were concerned, as bondage 
and service to all of them would have been inconvenient if 
not impossible when they were not to continue to possess the 
inhentancc in common, the debtor was sent over Tiber and 
sold as a slave, and the price got for him divided amongst 
them. If one or other got more than his fair share, no 
harm was done; for the disproportion would eventually be 
redressed in an action of partition (actio /amUiae erois- 
cundoe).^ 

The snggcstion is Voigt’s (XU Tafeln, vol. ii. p. 361). He puts it that 
once a debtor was domv/m, ductus it was impossible for any other ci’editor to pro¬ 
ceed with manm injeUio. Co-heirs were on a different footing ; for, by a law of 
the Tables, each was entitled to proceed against a hereditary debtor only for so 
much of the debt as corresponded to his share of the inheritance. But Voigt 
holds—wrongly, as I think—that what they divided was the debtor himself, the 
members of his family, and his goods. 

Gellius quotes the law as “Tertiis nundinis partis seoanto”; whereas 
immediately after the “ Tertiis nundinis ” must have come the provision as to 
what was to be done with the debtor when tliere was only one arresting creditor. 
That he explains narrative. 

^ There is room for speculation as to what were the actual words of the 
statute. Quintilian (Inst. Or. vii. 3, 26) says: “ Addictus, quern lex servire, 
donee solverit, jubet”; and in Ded. 811: **Quid enim lex dioit? addictus, 
donee solvent, serviat.” Voigt (Execution, p. 88) supposes Quintilian to refer 
to the Poetilian law. May it not have been to the XII Tables ? • 

** Reconstructions are always hazardous; and Kruger and Jhering have re¬ 
cently used their pens in sympathetic warning. But, on the footing above 
explained, the provision of the Tables may have been something like this: 

Tertiis nnndinis addicitor. Capite poenas date. Si plures sunt, toms Tiberim 
peregre venum danto: partis secanto. Si plus minusve secuerunt, se fraude 
esto.”—On the third market-day there shall be decree of addiction. The od- 
dictita shall then pay the penalty with his person. If there be several ciuditors 
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The abus^ to which Tmnus injectio gave rise, particularly 
in the case of nexal debtors, have already been referred to 
(§§ 20, 31), The neod were probably much more numerous 
than the judicati (or more properly addicti) ; and, being in 
great part the victims of innocent misfortune, it was the 
sufferings they endured at the hands of relentless creditors 
that so often roused the sympathies and indignation of the 
populace, and more than once brought the republic to the 
verge of dissolution. But the judgment-debtors had suffered 
along with them; and some of the provisions of the Poetilian 
law (p. 153) were meant to protect them against the needless 
and unjustifiable severity that had characterised their treat¬ 
ment by their detaining creditors. The manus injectio itself 
was not abolished, nor the possible intervention of a vindex; 
neither were the domum dnctio that followed, and the pro¬ 
visional imprisonment, with the light chains authorised by the 
Tables while it lasted; nor was the formal addictio of the 
debtor to his creditor when the sixty days had expired with¬ 
out arrangement.®® But after addiction, if it was for nothing 
more than civil debt, there were to be no more dungeons and 
stripes, fetters and footblocks; the creditor was to treat his 
debtor and his industry as a source of profit that would in 
time diminish and possibly extinguish his indebtedness, rather 

to whom he is awarded, let them sell him beyond Tiber and divide the price. 
If any of them have got more or less than his fair share, this shall not prejudice 
them.” [Another ingenious explanation has been offered by Schulin, Lehrbiich, 
j). 635 (cited by Cuq, p. 426). He suggests that the words partU secanto should 
read partis securUo, the word securUo coming from the old verb secerSy meaning to 
declare (supra, n. 32), so that the meaning of the passage *‘Si plus minusve,” etc. 
would be that the several creditors in conducting their debtor before the praetor 
would annotmce the shares which each had. An error in the declaration was 
not to prejudice them. To all such explanations, however, including that of 
OUT author, there is the fatal objection that they contradict the express state¬ 
ments of the old writers. Africanus, whose words are given by Gellius (Lc.), is 
quite distinct, and he must have known the construction put upon the law by 
the jurist^ of the republic, as, for instance, by Sextus Aelius in his TripertUwn. 
There is nothing more astonishing in a creditor being allowed to kill his debtor 
than in a father being allowed to kill his son.] 

^ Proof abounds in Plautus and Terence, Cicero, Seneca, Quintilian, and 
QeUius ; see also the Zeae col. Julias Qenetivae of 710 u.o. cap. 61 (Bruns, p. 
111). The latter enactment contains the provision—“jure oivili vinctum 
habeto.” [Girard, p. 960, thinks the lex PoeWia suppressed the sixty days’ 
detention.] 
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than as ait object upon which he might perpetrate any cruelty 
by way of punishment. Although the edict of P. Rutilius of 
647 u.c. provided a creditor with machinery for attacking the 
estate of his debtor, yet he had still the alternative of incar¬ 
ceration. This, as already shown (pp. 93, 153), might be 
avoided under the Julian law of cessio by the debtor's making 
a complete surrender of his goods to his creditor; but, failing 
such surrender, incarceration continued to be resorted to even 
under the legislation of Justinian.^ Latterly, however, it was 
not by mobnus injectio that the incarceration was effected; for 
it went out of use with the definitive establishment of the 
formular system of procedure.^^ 

It was as directed against nexal and judgment debtors 
that manus injectio was of most importance, and chiefly made 
its mark in history. But there were other cases in which it 
was resorted to under special statutory authority, where a 
remedy seemed advisable more sharp and summary than that 
by ordinary action. In some of these it was spoken of as 
manus injectio pro judicato {i.e. as if upon a judgment); in 
others as simple manus injectio {nwt/nus injectio pura). In the 
first the arrestee was not allowed to dispute his alleged in¬ 
debtedness in person; he could do so only through a vmdeoc; 
and if no one intervened for him in that character, he was 
carried off and dealt with by his arresting creditor as if a 
judgment had been obtained against him. A person who, 
having by sponsio become surety for another, had been required 
to pay for him, was entitled by a Publilian law of uncertain 
date to deal in this way with the principal debtor if he did 
not within six months refund what had been paid {depensum) 
on his account; but this was probably nothing more than an 
extension to a sponsor of the remedy previously competent to 
the vaSy ihQ praes^ and the vind&jc (p. 157). Gains states that 
the same procedure was sanctioned by statute in a variety of 
other cases; and there is reason for thinking that *it was 
employed by a legatee against an heir delaying to pay a 

^ See § 31, note 29. 

^ Gains (iv. 30) attributes the establishment of the formular system (g 71) 
to the Aebutian law in the beginning of the sixth century, and the Julian judicb 
aiy laws in the time of Augustus ; but it is clear (note 39) that it could not have 
been till after 710 u.c. that manus injeUio disappeared. 
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legacy bequeathed in the words ** heres dare damnas esto.*' ^ 
In simple manus injectio the arrestee was not required to find 
a vindeXy but might himself dispute the verity of the charge 
made against him, under penalty, however, of a duplication of 
his liability if he failed in his defence; as, for example, 
when proceedings were instituted against a usurer (under the 
Mercian law) to compel him to repay interest taken by him 
beyond the legal rate, or against a legatee (under the Furian 
law) to compel him to refund what he had taken by way of 
legacy in excess of what that law allowed. By a certain Lex 
Vallia, probably in the latter half of the sixth century of the 
City, this 'nvamis injectio pura was substituted for that pro 
judicata in all cases in which the ground of arrest was neither 
judgment nor depensumj^ 


Section 37.— The Legis Actio per Pignoeis Capionkm^ 

In the ritual of the actio sacramentiy as described in a 
previous section (§ 34)1 the vis dvilis et festucaria was a remin¬ 
iscence of the vera wlida vis with which men settled their 
disputes about property in the earliest infancy of the common¬ 
wealth. Manus injectio was a survival from times when the 
wronged was held entitled to lay hands upon the wrongdoer, 
and himself subject him to punishment; custom and legislation 
intervened merely to regulate the conditions and mode of 
exercise of what essentially was still self-help. In pi^noriz 
capio self-help was likewise the dominant idea. It may be 
fairly enough described by the single word " distress,”—the 
taking by one man of property belonging to another, in satis¬ 
faction of or in security for a debt due by the latter, but which 

^ Gai. ii. 201, compared with iii. 176 and ir. 21. 

« On nuiTvus injectio pro judiccUo and puray see Gai. iv. 22-25, and note 18 
above, jiemm injectio upon nexal debt had been abolished long before the 
Vallian law. 

1 To the literature in § 83, note 1, may be added Degenkolb, Die Ux Sivro- 
nica (Berlin, 1861), p. 06 sq.; Jhering, Geist, vol. i. § 11c; Voigt, XII Tqj'eln, 
voL i. p. 602 aq. [For a comparative view see Maine, JSarly Instit^Oions, p. 
276 sg. / D'Arbois de Jubainville, in Nouv. Rev. Hist. 1892, p. 878; Follack 
and Maitland, Hist, of English Lato, ii. p. 573 ; Jeuks, Lem and PedUics in 
he Middle AgeSy p. 263 sg. ] 
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he had failed to pay.® The taking did not proceed upon any 
judgment, nor did it require the warrant of a magistrate; it 
might be resorted to even in the absence of the debtor; but it 
required to be accompanied by certain words of style, spoken 
probably in the presence of witnesses.® 

The remedy, however, was not competent to creditors 
generally, but limjted to a few special cases. Gaius says of it 
that by customary law a soldier might distrain upon his pay¬ 
master for his pay,^ and a knight for the sum allowed him for 
the purchase of a charger or for his forage money.® By the 
XII Tables distress was authorised at the instance of the 
vendor of an animal for sacrifice against the vendee who failed 
to pay for it; and so it was at the instance of a husbandman 
against a neighbour for the hire® of a plough-ox given in 
location on purpose thereby to raise money for a periodical 
offering to Jupiter Dapalis.’^ The farmers of the revenue 
i^pvhlicani') were also empowered by the contracts entered into 
by them with the censors to make use of the same remedy 
against persons whose rates or taxes iyectigalid) were in arrear,® 
Whether this exhausted the list of cases in which it was com¬ 
petent it is of course impossible to say.® 

^ [One theory is that jp. c. was an extension of the practice of magistrates in 
matters concerning tl»e State—compelling obedience to their orders by seizure, 
through tneir officials, of property belonging to the party refusing to obey—the 
pigmis being in this case destroyed, if resistance was continued. See Girard, p. 
956.] ® Gai. iv. 29. 

It was not until the year 848 u.c. that soldiers were paid from the public 
purse (Liv. iv. 59). * Gai. iv. 27. 

® \_l.e. the consideration money to be given. The informal contracts of sale 
And location giving rise to no action by the old jus civile the vendor and locator 
woul# have, been, ajmrt from the pignoris capio, without a remedy. ] 

^ Gai. iv, 28 j Cato, De Jt. H. §§ .50, 131, 132 ; Paul. Diac, v. Daps (Mull, p, 
68). ® Gai. iv. 28. 

• Bethmonn-Hollweg {Rom. CP. vol. i, p. 204, note 13) and Karlowa (Rdm. 
CP. p. 216) are of opinion that it was resorted to in the case of damnum infectum^ 
i.e., that, when a man had reason to apprehend damage from (say) the ruinous 
state of his neighbour’s hotise, he might if necessary at his own hand .pnter into 
possession of it and make the requisite repairs. This view is combated by Bekker 
{AkUomen, vol. i. p. 45) and by Burckhard {Die cautio damni infectit Gldck- 
Burckhard, vol. ii. p. 78 sg'.); but receives some countenance from the words of 
Gains (iv. 31), who, after saying that it was still comitetent to proceed by Ugis 
adio on account of damnum infedum^ adds that no one any longer cared to do 
ao, *^Bed potius stipulatione, quae in edioto proposita est, obligat adversariuin 
suum ; itaque et comraodius jus et plenius est [quam] per pignoris [oapionem]." 
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Quite as difficult is it to determine what was tJie effect of 
the distress. An observation of Gaius's,'® in speaking of the 
action which, under the formular system of procedure, was 
granted to a revenue coUeptor in place of the actio per 
•pignoris capion&m^ favours the assumption that the debtor had 
the right, within a limited period, to redeem his property from 
the distrainer; and the time is by some supposed to have been 
two months, the term of redemption of the \2i,^xpignus in cansa 
judicati captum}^ If indebtedness was admitted, one can under¬ 
stand that the debtor might either abandon the thing distrained 
to his creditor if it did not greatly exceed in value the amount 
of the debt, or claim its redemption on payment of what was 
due, with possibly a small addition as a fine. At the same 
time it is obvious that prolongation of this power of redemption 
even for two months would in some cases have defeated the 
purpose of the distress; for example, the farmer who had to 
make his offering to Jupiter Dapalis could not postpone it, and 
delay in converting his pignus into money must often have 
been extremely inconvenient to a soldier. It is by no means 
improbable, therefore, that, even when the debt was not dis¬ 
puted, the power of redemption was in some cases more 
circumscribed than in others. But what if the existence of 
the debt was either wholly or partially denied ? It cannot be 
doubted that in such a case the legitimacy of the distress might 
be called in question in a judicial process; otherwise pignoiHs 
capio might have become a cloak for robbery. We are very 
much in the dark, however, as to the course of procedure. 
Jhering, founding on some expressions of Cicero’s,conjectures 
that, whether the debt was disputed or not, the distrainer could 
neither sell nor definitively appropriate his pignus without 

(The word “ quatn’ ia not in the MS.; “ pignoria ” ia the last word in the page, 
and the whole of that which follows ia illegible. Most editors regard “ eat ” as 
the last word of the sentence, and make ‘ ‘ per pignoris capionem ” the commence¬ 
ment of new paragraph. But, as the matter of pignoris capio is apparently 
exhausted in §§ 26-29, and one would naturally expect an indication of the 
particular procedure which was surpassed in convenience and amplitude by the 
praetorian stipulation, it seems more reasonable to assume that the transcriber 
accidentally omitted the letter “q ”—the ordinary contraction for “quam," and 
that the passage should read as printed above.) [Of. Wlassak, Processgeaetze, i. 
p. 259 sq.; Cuq, p. 855 ; Girard, p. 972, n. 2.] »<> Gai. iv. 83. 

“ Dig. xlii. 1, fr. 31. 12 Cic. In Perr. II. iii. 11, § 27. 
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magisterial authority,—that in every case he was bound to 
institute proceedings in justification of his caption, and to take 
in them the position of plaintiff.^ The idea is ingenious, and 
puts the pigyioris capio in a new and interesting light. It 
makes it, like the scwramentum and (in many cases) the manus 
injectiOy a summary means of raising a question of right, for 
whose judicial arbitrament no other process of law was open; 
with this additional advantage,—that it secured instant satis¬ 
faction to the raiser of it in the event of the question being 
determined in his favour. If against him, the inevitable 
result, in substance at least, must have been a judgment that 
he had no right to retain his pledge, with probably a finding 
that he was further liable to its owner in the value of it, as a 
punishment for his precipitancy.^^ 


Section 38.—Judicial oe Quasi-Judicial Pkoceduke 

OUTSIDE THE LeGIS AcTIONES 

Whatever may have been the extent of the field covered 
by the actions of the law, it is very manifest that they did not 
altogether exclude other judicial or quasi-judicial agencies. 
The supreme magistrate every now and then was called upon 
to intervene in matters brought under his cognisance by 
petition or complaint, and in which his aid was sought not so 
much to protect a vested right of property or claim as to main¬ 
tain public order, or prevent the occurrence or continuance of 
a state of matters that might prove prejudicial to family or 
individual interests. The party whose conduct was complained 

** [Jhering, Geist, i. 168 sq. This theory of Jhering is ill-supported by Gai. 
iv^. 29, 32, but is followed by Sohm, Irist. d. R. R. § 35, and aemJtle, by Girard, 
p. 956. For other theories, see Wlassak, Proccssgesetzcy i. 262; Jobbe-Duval, 
La ProcMture CvoiU, p. 10.] 

This was according to the spirit of the early system, which endeavoured to 
check reckless or dishonest litigation by penalties ; e.g. forfeiture of the summa 
saoramenti and duplication of the value of unrestored property and profits in the 
sacramental procedure ; duplication of the value of the cause when judgment was 
against the defendant in an action upon an engagement embodied in a lex 
mancipii or lex nexi ; duplication against a vindex who interfered ineffectually in 
manus i/njectio against a judgment-debtor; duplication against an heir who re¬ 
fused without judicial compulsitor to i>ay a legacy bequeathed per damnations 
(Gai. ii. 282); the addition of one-third more hy way of i>enalty against a debtor 
found liable in an actio eertae creditae pecuniae (Gai. iv. 171), etc. 
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of WAS ’Bot Ib^ught into court (ift jus voccUwt) by tho complaiueis^ 
but usually cited by the magistrate if the complaint seemed to 
relevant. The process was not an action, with its stages 
in jure and in juduyio, but an inquiry (cognitio) conducted from 
first to last by tlie magistrate himself; and his finding, unless 
it was a dismissal of the complaint or petition, was embodied 
in an order (decretum, interdicturn), which it was for him to 
enforce by such means as he thought fit,— manu militari, or 
by fine or imprisonment. 

Some jurists are disposed to give a very wide range to this 
magisterial intervention. One of its most important mani¬ 
festations was in connection with disputes about the occupancy 
of the public domain lands. These did not belong in property 
to their occupants (p. 87); so that an action founded on 
ownership was out of the question. But as the occupancy 
was not only recognised but sanctioned by the state, it was 
right, indeed necessary in the interest of public order, that it 
should be protected against disturbance. In the measures 
resorted to for its protection Niebuhr recognised the origin of 
the famous possessory interdict uti possidetis; and although 
opinions differ as to whether protection of the better right 
or prevention of a breach of the peace was what primarily 
infiuenced the magistrate’s intervention, there is a pretty 
general accord in accepting this view. It may well be that 
originally the procedure was simpler than that described by 
Gaius ; ^ but it can hardly be doubted that it commenced with 
a prohibition of the disturbance of the status quo, and was 
followed when necessary by an inquiry and finding as to 
which of the disputants was really in possession, and which of 
them therefore, by persisting in his pretensions, was contra¬ 
vening the interdict. Another illustration of this magisterial 
intervention is to be found in the interdiction of a spendthrift 
(p. 121),—a decree depriving of his power of administration 
a man who was squandering his family estate and reducing 
his children to penury; ® a third presents itself in the removal 

' Gai. iv. §§ 160, 166-170 ; infra, p. 346. 

® Ulpian (in Dig. xxvii. 10, fr. 1, pr.) says that this interdiction was 
authorised by the XII Tables ; Paulus [^Sewt. iii. 4a, § 7) attributes it to custom 
(www«). But both probably are right. The practice was customary before the 
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of A tutor &om oiBce on the ground of n^hgeuce or mal* 
admiuistratiou, brought under the notice of the magistrate by 
any third party in what was called posAulaJtio suspeeti tv;tori^ 
(p. 120); and a fourth in the putting of a creditor in 
possession of the goods of an insolvent debtor, which must 
have been common enough even before the general bankruptcy 
regulations of the.Eutilian edict (p. 153). These are to be 
taken merely as examples of this magisterial intervention, 
which manifested itself in very various directions; indeed it 
does not seem to be going too far to assume that, although 
the classification belongs to a later period, the interdicts 
already in use were not confined to the prohibitoiy, but 
included many that were either exhibitory or restitutory,— 
that is to say, in which the party complained of was ordered 
to produce or restore something in which the complainer had 
an interest.® It is easy to see how largely such procedure 
might be utilised for remedying the grievances of persons who, 
from defect of complete legal title, want of statutjry authority, 
or otherwise, were not in a position to avail themselves of the 
ordinary “ actions of the law." 

In one of the Valerio-Horatian laws consequent on the 
second secession of the plebeians there was mention of ten 
judges { judices decemviri), whose persons were declared as 
inviolable as those of the tribunes of the people and the ple¬ 
beian aediles. It has already been explained (pp. 74, 82) that 
those were a body of judges elected to officiate on remit from 
a tribune or aedile acting as jus dicens in questions arising 
between members of the plebeian body."* We are without details 
as to the institution of this plebeian judicatory, the questions 
that fell under its cognisance, the forms of process employed, the 
law administered by it, and the effect of its judgments. The 
tribunes were not invested with the jurisdictional any more 
than the military imperium, and manifestly were not magi¬ 
strates qualified to superintend and direct the course of a legis 

Tables; these confirmed it, with this new feature (Uip. Frag. xii. 2), that the 
interdicted spendthrift was to be in the guardianship of his agnates. 

» Gai. iv. §§ 140, 142. 

* Seo Schwegler, iZdm. Oesch. vol. ii, p. 279 ; Hartmann, Der Ordo Jud. 
privoitor. (Gottingen, 1869), p. 87 sg.; Huschke, Das alte, rbm. Jahr, p. 801, 
note 206 ; Voigt, XII Ta/eln, vol. i. p. 634 sg. 
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actio. One can understand that, prior to the enactment of the 
XII Tables, but after the constitutional recognition of the •pld>c 
as a quasi-corporation with its own officials and its own 
council, they may have thought it expedient, because of the un¬ 
certainty of the law, and the scant justice their members got 
from patrician magistrates and judges, to invest their presidents 
with jurisdictional powers, and elect some of,their own number 
to act under them m judices, and in this way to some extent 
mitigate one of their grievances, the tribunes being fettered by 
no strict rules in formulating the question at issue, and the 
judges—who probably acted singly and not collegiately— 
determining it with equal freedom, untrammelled by statutory 
l^ractice. But after the promulgation of the Tables, establish¬ 
ing a written law that was to apply to all the citizens alike, 
the reason for the maintenance of this plebeian tribunal is far 
from obvious. Did its members still act under a reference 
from a tribune or aedile ? Or did they continue to be elected 
annually as a body independent of the tribunes and aediles, 
but from which the supreme magistrate (consul or praetor) was 
required to select a judex when both the parties were plebeians 
and formulated a demand to that effect ? Whichever view 
may deserve preference, it may reasonably be inferred from 
the absence of further allusion to it in the pages of the 
historians, that the institution did not long survive; the 
equalisation of the orders in matters social and political 
deprived it of its raison d'itre.^ 

As all in a manner exercising judicial or quasi-judicial 
functions must also be mentioned the pontiffs, the consuls 
and afterwards the censors as magistri morum^ the chiefs of 
the gentes within the gentile corporations, and heads of families 

* Hartmaim {Ordo^ p. 109) attributes the decadence of this plebeian tribunal 
to the fact that the Lex HortCTisUi of 468 made the nv/njdinae lawful court days 
{dies and so made it possible for the country folks coming to the city to 

market to carry on their processes before the praetor. As observed in a previous 
section (p. 74), there is no sufficient ground for identifying the plebeian 
decem'uiri with the decemviri litihus jvdicamdis who, Pomponius says (JPtflr. i. 2, 
fr. 2, § 29), were made presidents of the centumviral court early in the sixth 
century of the City* [Voigt^s opinion, founded upon Pomponius and an inscrip* 
tion {C. L i* i. 38), is that by the lex HorteTisia the decemviri of the lex Valeria 
HorcUia became the decemviri stlUibus jvdicandia with jurisdiction extended to 
patricians, Biim. EO. Beil. I, ; corUra^ Wlassak, Processgesetze^ i. p. 144 sg/\ 
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within their households. While it may be the fact that with 
the enactment of the XII Tables the jurisdiction of the pontiffs ® 
was materially narrowed, yet it certainly did not disappear; 
witness the famous case in which Cicero made before them the 
omtion of which he was so proud •pro domo sua. In the time 
of the kings, with a variety of laws whose contravention 
entailed coTisecratio^ capitis, and with the sacramental procedure 
in their hands, the judicial duties of the pontiffs must have 
been somewhat onerous. But even after these had devolved 
on secular judges, and the sacer esto had all but disappeared 
from the sanctions of penal statutes, there were still not a few 
matters in which their judicial functions could not be dispensed 
with. It was the pontifex maxiTrms that alone exercised 
jurisdiction and discipline over vestals and llamens. It may 
be that, with the positive declaration of the Tables, uti legassit 
. . . ita jus esto, he and his colleagues were no longer called 
upon to decide and report to the comitia whether or not a 
citizen’s testamentary intentions were such as religion and law 
could sanction; but their assistance long continued to be 
indispensable in an adrogation, — the ceremony could not 
proceed until they had investigated the circumstances {cognitio), , 
embodied their finding in a judgment {decreturri), and dissociated 
the adrogcUus from the cult of his father’s house (alienatio 
sacrorum). It was the pontiffs that determined what were 
impediments to marriage, that were judges in contraventions of 
the annus luetus, that not only performed the ceremony of 
diffareation but were judges of its legality. They alone could 
determine whether land or buildings or movables were 
excluded from commerce on the ground of their being sacred 
or religious. It has been maintained that, as charged with 
the cognisance of perjury and disregard of an oath, they really 
exercised jurisdiction in questions of breach of contract or 
engagement. It is extremely probable that at one time it was 
within their province to impose a penalty for violation of a 
promissory oath; but during the earlier republic the action of 

• Comp. HifilmMin, Jva pontifidum der RSmer (Bonn, 1887); Canvet, Le 
droit pontifical ehoz les andens Romains (Caen, 1869); Bouch^-Leclerq, Lea 
Ptm^fes de I'aneienne Rome (Paris, 1871; Marquardt, RSvt. titaatsverwalt. vol. iii. 
p. 290 s;. fGirard, p. 064, n. 7.] 


14 




16 


wMch they vmted pmoas who had beea^fy ^ 
perjury or gross perBdy, did more than any intervention of the 
pontiffs to foster fidelity to engagements. Through the same 
agency tlie exercise of a variety of rights was controlled and 
kept within bounds whose abuse could not he made matter 
of action, —the husband's power over Ms wife, the father's over 
bis children. It was not on light grounds, indeed, that the 
majesty of the paierfa/niilids within the household could be 
called in question; but only when he forgot that in the 
exercise of serious discipline within his family he was bound 
to act judicially. For he also was a judge,— -judex domestims, as 
he is sometimes called; ® required, however, in all cases of 
gravity to invoke the advice of his kinsfolk as a family counciL® 
On him lay the duty of controlling his family; if he failed to 
do so he was himself in danger of censorial animadversion. 
That his gens also, if he were a patrician, had some supervision 
and power of calling him to account is extremely probable; 
every corporation had it more or less over its members; but 
neither historians nor jurists give us any definite infor¬ 
mation.^® 

Between citizens and foreigners, with whom Eome was 
in alliance by a treaty conferring reciprocal right of action 
(actio), the proceedings took the form known as recuperation^ 


^ See Jarcke, Barsitllung des censorischen Strafrcckta d. Bjamer (Bonn, 1824); 
Karlowa, Rem, RQ, i. p. 236 sq. 

^ See § 9, note 29. 

® In 447 v.c. the censors removed L. Annius from the senate because he had 
divorced his wife without laying the matter before the conailium (Val. Max. ii. 
9, 2). There is no recorded instance of the interference of the censors on account 
of abuse of the patria potestas ; but it can hardly be doubted that the interests 
of children would no more be neglected by them than those of a wife. 

Livy (vL 20, §§ 13, 14) speaks of a nola gerUilicitL; but be is in fact re¬ 
ferring to a decree of the Manlian geva, forbidding that any member of it should 
afterwau'ds be called Marcus. See Voigt, XII Tafeln, voL ii. § 170. 

See supra, § 25, and Festus, v, Reciperatio (Bruns, p. 286). Comp. Ph. E. 
Huschke, De recuperator^ma, in I. H. Huschke’s Analecta littera/ria (Leipsio, 
1826), pp. 208-253 ; Collman, De RoTnanor. jvd. recuperatorio, Berlin, 1886 ; Catl 
SeU, Die recuperatio dcr I^jmer, Brunswick, 1887 ; Huschke (rev. Sell), in 
Richter’s KrU. JaJirh. vol. i. (1837), pp. 868-911 ; Voigt, Jua not. etc. vol. ii. 
§§28-32; Karlowa, Rent, CP, pp. 218-230. [Wlassak, Proceasgeaetxe, ii. p. 308 sq.l 
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foreigner cotild not be a party to a legis actio, nor could a 
Boman citizen in foreign territory claim the benefit of the laws 
and civil procedure there prevading. Yet, where commereium 
(pL 107) had been established between them, matters of dispute 
must occasionally have arisen in connection with their trading 
and other transactions, demanding the intervention of a tribunal 
for their settlement. It was therefore usually provided in the 
treaty conceding reciprocal commereium that recupemtio should 
run along with it This was an international process, modelled 
to some extent upon and deriving some of its technical terms 
from the fetial clarigatio. In the Cassian treaty of 262 U.c.— 
and no doubt it was the universal practice whether expressed 
or not—it was provided that it should be instituted in the 
forvm corUractus. The generally accepted opinion is that it 
commenced with what was called a condictw, —a formal and 
public requisition by the plaintiff to the defendant to attend 
on the thirtieth day thereafter, before a competent magistrate 
of the state in which the process was raised, in order that, if 
there was no settlement in the interval, the matter of dispute 
might be formulated and sent to recuperators for trial. The 
adjustment of the issue on the thirtieth day {condictus dies) 
was the work of the magistrate; he heard what parties had 
to say in plaint and defence, and then put in simple shape 
the points of fact and law arising on them, authorising the 
recuperators to find for plaintiff or defendant according to 
circumstances. The recuperators were sometimes three, some¬ 
times five, sometimes still more numerous, but always in odd 
number; whether the nationality of both parties required to 
be represented does not appear. The day appointed for further 
procedure before them, usually the third, was called status dies. 
So imperative was it that parties should appear at both stages 
that in Rome status cooidictusve dies cum hosts was a valid 
excuse for a man’s absence from proceedings in a legis actio, 
and relieved a soldier from joining the ranks.Expedition 

“ From the order in which the two words occur in various passages in the 
lay writers, Karlowa is of opinion—epntrary to the ordinary interpretation of 
the definitions of staim dies in Festus, v. Status (Bruns, p. 295), and Macrob. 
i. 16, § 14—^that this was the first term of appearance before the magistrate; 
that the condictio was given in his presence ; tliat the condictus dies was not the 
thirtieth day after the cmdictio, but, if circumstances justified it, might even be 
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being in most cases a matter of importance, the recuperators 
were required to give judgment within ten days. How execu¬ 
tion proceeded upon it, if it were for the plaintiff, does not 
clearly appear; Voigt,founding on a few words in Festus,^* 
concludes it must have been by something like the pignoria 
capio explained in last section. 

This recuperatory procedure in time cp-me to be resorted 
to in some cases even where both parties were citizens.” There 
are numerous instances of it in Cicero; and it is remarkable 
that in most of the purely praetorian actions ex delicto the 
remit was not to a judex but to recuperators. The explanation 
may be in the comparative summariness of the remedy. 

the next; and that the proceedings before the recuperaiores might be at any time 
convenient for all parties, so long as they were finished within ten days from the 
remit to them. [See Momms. SR. iii, p. 602 

Jua nat etc. vol. ii. p. 195. 

Festns, v. NwncUor (Bruns, p. 274): “ In foedere Latino, ‘ Si quid pignoris 
nanciscitur, sibi habeto. ’ ” 

“ [See Wlassak, Processgeaetze, ii. 309 aq ., who holds that originally a unua 
Judex might be appointed alternatively to recuperators in suits with peregrins.] 
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THE STIPULATION AND THE LEGIS ACTIO PER CONDICTIONEM 

Section 39.—Introduction of the Stipulation^ 

Few events in the history of the private law were followed by 
more far-reaching consequences than the introduction of the 
stipulation. It exercised an enormous influence on the law 
of contract; for by means of it there was created a unilateral 
obligation that in time became adaptable to almost every con¬ 
ceivable undertaking by one man in favour of another. By 
the use of certain words of style in the form of question and 
answer, any lawful agreement could thereby be made not only 
morally but legally binding; so that much which previously 
had no other guarantee than a man's sense of honour now 
passed directly under the protection of the tribunals. Stipula¬ 
tions became the complement of engagements which without 
them rested simply on good faith; as when a vendor gave 
his stipulatory promise to his vendee to guarantee peaceable 
possession of the thing sold or its freedom from faults, and 
the vendee in turn gave his promise for payment of the price. 
The question and answer in the form prescribed by law made 
the engagement fast and sure. Hence the generic name of the 

^ Literature ; Liebo, Die Stipulation u. das einfache Versprechm (Brunswick, 
1840) ; Schmidt (rev. liebe), in Richter's Krit. Jdhrh. vol. v. pp. 869 sj., 961 aq, ; 
Gneist, Die formdlm Vertriige d. r'dm. Itechts (Berlin, 1845), p. 118 sq.; Heim- 
bach, Die Lehre vom Credit/um, Leipsio, 1849 ; Danz, Der sacrale Sehutz im rbm, 
Bechte (Jena, 1867), pp. 102-142, 236 sq.; Schlesinger, Zur Lehre von den For- 
Tnaloontraeten (Leipsic, 1868), § 2 ; Voigt, Jus rwi. etc. d. Jtom, vol. ii. § 33, vol. 
ir. Beilage ; Girtanner, Die Stipulation, Kiel, 1859 ; Bekker, Aktiomn, vol. 
i. pp. 882-401 ; Karsten, Die Stipulation, Rostock, 1878 ; [Voigt, Bom. BG. § 7] 
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contract; for Paul’s derivation of it from stipuluTrif “ firm, is 
much to be prefeiTed to the earlier and more fanciful ones 
from stips or stipula.^ It was round the stipulation that the 
jurists grouped most of their disquisitions upon the general 
doctrines of the law of contract,—capacity of parties, requisites 
of consent, consequences of fraud, error, and intimidation, effects 
of conditions and specifications of time, and so forth. It may 
well be said, therefore, that its introduction marked an epoch 
in the histoiy of the law. 

And yet there is no certainty either as to the time or as 
to the manner of its introduction. So far as appears, it 
was unknown at the time of the compilation of the XII 
Tables, at least in private life; and one of the first unmistak- 
able allusions to it is in the Aquilian law of 467 u.c.® The 
mention of it in that enactment, however, is with regard 
to a phase of it which cannot have been reached for some 
years after it had come into use; and the probability is that 
it originated before the middle of the fifth century. In its 
earliest days it bore the name not of stipulatio bat of sponsio ; 
for the reason that the interrogatory of the party becoming 
creditor was invariably formulated with the word spondes — 
e.g. centum dare spondes ? — while the answer was simply 
spondeo. There has been much speculation as to the signifi¬ 
cance of the word.^ Modern criticism has three theories, 
—(1) that it was the verbal remnant of the Tieocumy after 
the business with the copper and the scales had gone into 
disuse; ® (2) that it was evolved out of the oath of covenant 
at the great altar of Hercules or the appeal to Fides 

® Stipulum, —Paul. Sent. v. 7, 1, Just. Inst. iii. 16, pr. ; StipSy- —Feat. v. 

(Bnins, p. 295), Vairo, De L. L. v. 182 (Bruns, p. 303) ; Stipula ,— 
Isidore, Orig. v. 24, § 30 (Bruns, p. 327). [Jliering {Geiai d. r. R. iii. § 46, n. 747) 
thinks that the derivation is from slips (i.e. stipes, staff, Sanscrit siJid), stipulum 
being deiived from stipes, as indicated in the Institutes.] 

* Oai. iiL 215. The date is not absolutely certain. [See Girard, p. 402, 
n. 5.] 

* See Festus, v. Spondere (Bruns, p. 295) ; Varro, De L. L. vi. 69-72 (Bruns, 
pp. 804, 306). 

® [The strong objection to this theory is that the nuncupatory words of the 
nexvm, are unlike the question and answer of the stipulatio. As we learn from 
+he formula of nexi libcrcUio given by Gains (iii. § 174), the creditor in a nexum 
^ % bablx tised the words ‘ ‘ damnas dare esto ” and the debtor became dommatus. 

, ere is no trace of this in the stipulatio ; sec Hunter, Roman Law, n. 686 so.l 
*«t th\ ^ 
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(p. 60); (3) that it was impoi’ted from Latium, which it 
had reached from some of the Greek settlements farther 
south. The latter is the most probable. Verrius Flaccus, 
as quoted by Festus, connects it with the Greek trrrivheiv 
and airovtri'i and Gaius incidentally observes that the word 
was said to be of Greek origin.® A libation {<nrovZi^) is 
frequently referred to by Homer and Herodotus as an ac¬ 
companiment of treaties and other solemn covenants,—a 
common offering by the parties to the gods, which imparted 
sanctity to the transaction. Leist ^ is of opinion that the 
practice passed into Sicily and Lower Italy, but that gradually 
the libation and other religious features were dropped, although 
the word tnrovhri was retained in the sense of an engagement 
that bound parties just as if the old ritual had been observed; 
and that it travelled northward into Latium and thence to 
Eome under the name of sponsio, being used in the first 
instance in public life for the conclusion of treaties, and 
afterwards in private life for the conclusion of contracts. 
The meaning of spondes as a question by a creditor to his 
debtor (although latterly, we may well believe, unknown to 
them) thus came to be—“Do you engage as solemnly as 
if the old ceremonial had been gone through between us ? ” 
There are many parallels for such simplification of terms; 
none more familiar than when a man says, “ I give you 
my oath upon it,” without either himself or the individual 
addressed thinking it necessary to go through the form.® 

It is not a little remarkable that, although the idea was 
derived from abroad, the use of the words spondes and spondeo 
in making a contract, down at least to the time of Gains, 

* Gai. iii. 93. 

^ Oraeco-ital. Jtechtsffesch, pp, 465-470. Upon the sponsumis vvtwuXvm. 
internationally, see Liv. ix. 9. 

® [There is much to be said, however, for the view that the stipiilcUio {i^onsio) 
was of native origin—common to the Latins with other Aryan races—and that 
used at first as mere customary observance {sponsio ad aram) it gradually, 
like other primitive Roman institutions, became by selection admitted into the 
quiritarian law. When this happened it is impossible to say, but probably after 
the passing of the lex Poetilia when the nexwrn began to fall into disuse. About 
the M-TTifl time the expensilatio and muiui dcUio became established as binding 
obligations. Of. Sohm, Inst. (Eng. trans.), p. 88. For other theories, see Girard, 
p. 476 ; Karlowa, Hihn. RO. ii. 699 sg.] 
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was confined in Home to Eoman citizens.^ The as a 

form of contract was essentially juris cwilis. So at first were 
the later and less solemn forms of stipulation ,—promittimef 
promitto, dabisne f dcd?o, and the like. Gains speaks of these 
as juris gentium, i.e. binding even between Eomans and 
peregrins. Such they became eventually; but not until 
towards the end of the republic. Yet, although jv/ris civilis, 
both the sponsio and the later forms were from the first free 
from many of the impediments of the earlier ouitus legitimL 
No witnesses were required to assist at them; and they 
were always susceptible of qualification by conditions and 
terms. It was very long, however, before parties had much 
latitude in their choice of language; spondeo was so peculiarly 
solemn that no equivalent could be admitted; and even 
the later styles may be said to have remained stereotyped 
until well on in the empire. And it was the use of the 
words of style that made the contract It was formal, not 
material; that is to say, action lay upon the promise the 
words embodied, apart from any consideration whether or 
not value had been given for it. In time this serious dis¬ 
advantage was abated; first by the introduction in certain 
cases of words that excluded action in presence of fraud, 
antecedent or subsequent, on the part of the creditor {clammla 
doli ); and afterwards by praetorian exceptions, such as a plea 
of “no value,” or by having the contract set aside on the 
motion of the nominal debtor before proceedings had been 
taken upon it by the creditor. 

SectioxV 40.—The Silian and Calpurnian Laws 

Bekker seems to be the only authority of note who holds 
that stipulations were in use before the XII Tables, and 

® GaL iii. §§ 93, H9, 179. It is sometimes said (on the authority of Gains, 
iii. 120, W. 113) that the heir of a sponsor (as the debtor was called) was not 
liable under the latter’s engagement Was this universal in the time of Gains * 
or was it only when the sponsor was a surety, and because of the nature rather 
than the form of his obligation ? [This singular rule seems to have been confined 
to stipulations (1) of suretyship and (2) those of which the object was a facsre or 
nonrfofiere. It was abolished by Justinian, Cod. viii. S8, 18. See Esmein in 
Nom. Bev. Hist. (1887), p. 49 sq.] ’ 
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enforcible by an actio sacrammti} Most writers agree that, 
whether in use earlier or not, they first became actionable, 
and therefore effectual in law, in virtue of a lex SUia, Gaius 
speaks of it as the enactment that introduced the legis actio 
per condictioTteTn for enforcing payment of a definite sum of 
money.® Its date is matter of controversy; * and Gaius 
remarks that the purpose of it was far from obvious, as 
there was no difficulty in recovering money either by a 
sacramental action or by one per judicis postulatioTiem. He 
overlooks the fact that money due under a nexal contract 
was recoverable by neither of those processes, but by the 
much more summary one of manus injectio (§ 31).^ By the 
Poetilian law of 428 this was declared unlawful. I am 
disposed to regard the lac Silia and the new procedure it 
authorised as a result of the change. To have put off a 
creditor for money lent either with a sacramental action or 
one per judicis postvZatioTiem, would have been to deprive 
him of the advantages of manus injectio to a greater extent 
than was called for. It was right and proper in the interests 
of humanity that a creditor should no longer have the power 
of reducing his debtor to a condition of de facto slavery; 
but there was no good reason why the debtor should be 
allowed to dispute his obligation without incurring any penalty 
if unsuccessful.® So it was provided by the Silian law 
that when a man disputed his liability for what was called 
pecunia certa credita, and forced his creditor to litigation, the 
latter was entitled to require from him an engagement to pay 
one-third more than the sum claimed by way of penalty in the 
event of judgment being against him; while the soi-disant 
creditor had to give an engagement to pay as penalty the same 
amount in case of judgment in favour of the alleged debtor.® 

^ Aklionenf vol. i. pp. 140, 147. ® Gai. iv. 19. 

* Voigt placoa it between the years 326 and 329 r.c. ; Jhering ascribes it to 
the first half of the fifth century ; Huschke and Rudorff to the beginning of the 
sixth. But the fact that stix^ulation is referred to in the Aquilian law of 467 
as a contract already well developed seems to put the sixth century out of the 
question. 

* [/.«. on the author’s theory.] 

® The saeramentum was a penalty in one sense; but the successful litigant 
gained nothing by it, as it was forfeited to public uses (i>. 177). 

« Gai. iv. §§ 13, 171, 172, 180. 
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Those engagements (s^otisio et restipulcUio tevtide parti^ 
were not allowed in every case in which a definite sum of 
money was claimed per condictionem^ but only when it was 
technically pecunia, crediXa. In Cicero’s time crcditum might 
arise either from loan, stipulation, or literal contract (eap&ri- 
sUatio, p. 258);’’ but the last dated at soonest from the 
beginning of the sixth century, and stipulation was a result of 
the Silian law itself; ® so that the pecunia credita of this enact¬ 
ment can have referred only to borrowed money. The same 
phrase, according to Livy, was employed in the Poetilian law; 
it was thereby enacted, he says, that for pecunia credita the 
goods, not the body of the debtor, ought to be taken in 
execution.® A connection, therefore, between the Poetilian 
law and abolition of the neocum, on the one hand, and the 
Silian law and introduction of the legis cLctio per condictionem 
on the other, can hardly be ignored; and raises more than a 
probability that the latter statute was a consequence of the 
former, and must have been passed immediately or soon after 
the year 428. And we are entitled to regard it not merely as 
the enactment introducing a new action, applicable (though 
with different limitations) to suits alike for repayment of loans 
and for payment of money debts of definite amount, no matter 
how arising, but as that which gave legal sanction to the 
sponsio or stipulation. The sponsio tcrtiae partis was its first 
exemplification. But once recognised as a binding contract, 
its manifest convenience must very soon have given it a 
greater range in money obligations, especially in agreements 
for interest upon loans. 

There was a sort of loan, however, which was very common, 
whose repayment nevertheless could not be enforced by a 
condiction under the Silian law, namely, a loan of seed corn, 
to be repaid after harvest, with a certain addition by way of 
interest. The reason was that the Silian condiction was 
limited to actions for current money. A later statute, the 
lex Calpumia^ extended the remedy, which was much simpler 
than that by sacrament, to every personal claim for a thing or 

’ Cic. Pro Pose. com. 4, § 13 ; 6, § 14. 

* [Rather, the Silian law made the stipulation actionable. Cf. Buckler. 
Contract in Homan Law^ p. 101 sy.] * Liv. viii. 28, § 9. 
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quantity of things^ other than money, that was definite and 
certain {omnis certa res) ; “ and the action authorised by it got 
the name of condiciio triticaria,^^ from the material (tritiewn) in 
reference to which the need for it was first experienced,^® 

In course of time the stipulation came to be employed in 
engagements that were from the first indefinite. But this 
seems to have been due to the intervention of the praetors, and 
to have originated after the system of the legfis actiones had 
begun to give place to that per formulae (§71). The remedy 
in such a case was not spoken of as a condiction, but as an 
actix) ex stipulatuP 


Section 41. —The Legis Actio per Condictionem ^ 

Little is known of the procedure in tlie l^is (wtio intro¬ 
duced by the Silian and Calpurnian laws; for, in consequence 
of the loss of a leaf in the Verona MS., we are deprived of 
part of Gaius's account of it. It got its distincti’^e name, he 
says, from the condictio or requisition made by the plaintiff on 
the defendant, whom he had brought into court in the usual 
way, to attend again on the expiry of thirty days to have a 
judge appointed. Exception has been taken to this explanation 
by many jurists, on the ground that a requisition or invitation 
by one only of the parties hardly corresponds to the idea of 
condictio^ which seems to imply common action; but it is a 
matter of detail of pure form and comparatively little import¬ 
ance. That the requisition was made in presence of the praetor 

Gai. iv. 19. [.Sec Voigt, Rom,. RO. p. 46.] 

Fr. I Dig. De condictionc triticaria (xiii. 3). The action was so called at 
any rate under the formular system ; and it is more than probable that popularly 
it was so known under that of the legis actiones. 

[The above theoiy which makes the sHpulatio originate with the Silian law 
as an actionable contract and enforceable solely by condiction is supported, 
among others, by Cuq, Inst. Jurid. p. 668, but controverted by Girard, p. 479, 
n. 2. Girard holds that it might be enforced by sacramental action in persoruxmi.'] 
“ Gai. iv. 186 ; Just. Inst. iii. 15 pr. [Infra, p. 337, n. 9.] 

* To the literature in g 33, note 1, add—Asverus, Die Dermndation der 
R&mer (Leipsio, 1843), p. 129 sg. ; Mommsen (rev. Asverus), in Richter’s Kriit. 
Jahrh. rol. ix. (1845), p. 876 sq. ; Bekker, Aktionen, vol. i. cap. 4-7 ; Voigt, .Tms 
wxt. vol. iii. g§ 98, 99, vol. iv. Beilage xix. Nos. 1, 2, 7; Baron (as in § 36, 
note 1), p. 40 sq, ; Baron, Die Condictionen (Berlin, 1881), §§ 16, 16. [Add 
Jobb^-Duval, ^ivdes swr Vhistoire de la procedure, pp. 69, 196.] 
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and in consequence of the denial by the defendant of the 
plaintiff’s claim,® is more than probable; for it was the 
(xmdietio that was the essential feature of the legis actio; and 
we have for it the testimony of Gains that, except in pignoris 
capioy what was characteristic of the legis actiemes was done in 
jure} The procedure on the reappearance of parties on the 
thirtieth day (provided a settlement had not been arrived at in 
the interval) must have varied according as the action was (1) 
for a definite sum of money that fell under the category of 
pecunia credita, (2) for any other definite sum of money, or (3) 
for a definite thing or quantity of things other than money. 
It was in the first case alone that there intervened promise and 
repromise of a third part of the sum claimed by way of 
penalty {sponsio et restipulatio tertiac partis) ; ^ and it is 
probable that, if either party refused on the praetor's command 
so to oblige himself towards the other, judgment was at once 
pronounced in favour of the latter without any remit to a judex. 

How the issue was adjusted when the sponsion and restip¬ 
ulation were duly given we are not informed; but, judging 
by analogy from the procedure in an action for breach of 
interdict under the formular system,® and on the broader 
ground that there must have been machinery for a condem¬ 
nation of the plaintiff on his restipulation in the event of his 
being found in the WTong,® it may reasonably be concluded 
that there were in fact three concurrent issues sent to the 
same judexy —the first on the main question, the second on the 
defendant’s sponsion, and the third on the plaintiff's restipula¬ 
tion. The first issue was an echo of the averment with which 
the plaintiff had originally come into court,—If it appear 

® Ill tho edict whicli regulated the formular actio certae creditae pec^inicte 
(which came in place of the legis actio) the praetor declared that, if the plaintiff 
referretl the matter to the oath of the defendant, he (the praetor) would compel 
the latter either to swear that he was not resting owing or to pay,—“ solvere aut 
jurare cogam” {Dig. xii. 2, fr. 84, § 6). Some jurists ie.g. Girard, p. 968 n.] 
think this must originally have been a provision of the Silian law. If so, it 
would greatly enhance the value of the remedy. « Gai. iv. 29. 

* [Jobb^-Duval, op. cit. pp. 196-206, takes a different view; cf. Voigt, R&m. 
BO. p. 46. The view taken in the text is the pi'evailing one.] 

® Gai. iv. 166, and infra, § 73. 

* “Restipulationis poena omnirnodo damnatur actor si vincore non potuerit’ 
(Gai. iv. 180). 
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that the defendant ought to pay {si paret dare oportere) the 
plaintiff the sum of 1000 asses of credita pecunia, in that the 
judge will condemn him; should it not so appear, he will 
acquit him.” Where a sum of money other thsin pecunia 
credita was sued for, the issue was substantially the same, 
those two words being omitted; but subsidiary issues were 
unnecessary, as there was neither sponsion nor restipulation.^ 
As Baron has demonstrated,® it was not the usual practice 
to introduce any words explanatory of the ground of indebted¬ 
ness when the action was either for money (other than pecmiia 
credita) or for a thing or quantity of things. It might be loan, 
or bequest, or sale, or purchase, or delict, or unjustifiable 
enrichment, or any of a score of caiisae ; it would have to be 
stated of course before the judge; but in the initial stage 
before the praetor and in the issue all that was necessary was 
the averment that the defendant was owing such a sum of 
money or such a thing. It was for the judge to determine 
whether or not the averment was established, and, in certain 
cases, that non-delivery was due to the fault of the defendant; 
the plaintiff, however, being bound to make his averment good 
to the letter of his claim. Proof of 900 resting owing where 
1000 had been claimed necessarily involved a judgment for 
the defendant; unless the plaintiff proved all, he got nothing; 
for the procedure was pre-eminently stricti juris. In the event 
of the plaintiff being successful in an action for certa pecunia, 
but delay made by the defendant in satisfying the judgment, 
execution followed in ordinary form. How the matter was 
arranged in an action on the Calpurnian law for a certa res is 
not so obvious. What the plaintiff wanted was specific 
delivery or damages, and by some the opinion is entertained 
that he formulated his claim alternatively. Of this there is no 
evidence; and Gaius’s statement that under the system of Ishe 
legis actiones condemnation was always in the ipsa res, i.e. the 
specific thing sued for,® leads to the assumption that a judgment 
for the plaintiff, on which specific implement failed, must have 
been followed by an arhitrium litis a^stimardcue for assessment 
of the damages in money, and that execution proceeded thereon 

^ [But see supra, n, 4.] * [Cited supra, n, 1,] 

® Gai. iv. 48. But see supra, § 36, n. 7. 
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as if the judgment had been for a sum of money in the first 
instance. The general opinion, however, is that the judge to 
whom the issue was remitted assessed the damages himself 
and as a matter of course,—that the instruction to him was 
quanti res erit^ tarvtam yecuniam cond&mnato. 
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THE JUS GENTIUM AND JUS HONOEAEIUM 

Latter Half of the Republic 
CHAPTEE I 

INFLUENCES THAT OPERATED ON THE LAW 

Section 42.—Growth of Commerce and Influx of 

Foreigners 

While it may be admitted that commerce was beginning to 
take root in Rome in the fifth century, yet it was not until the 
sixth that it really became of importance. The campaigns in 
which Rome was engaged until the end of the First Punic War 
absorbed all her energies. But after it the influx of strangers, 
and their settlement in the city for purposes of trade, became 
very rapid,—first Latins and other allies, and afterwards 
Greeks, Carthaginians, and Asiatics, For them and the re¬ 
gulation of their aflairs the jus civile —the law peculiar to 
Rome and her citizens ^—was applicable only if they were 
members of allied states to which commerdum and recuperaiio 
were guaranteed by treaty (p, 103). But multitudes were 
not in this favoured position; and even those who were, soon 
found the range of Roman modes of acquiring property and 
contracting obligations too narrow for their requirements. 


^ Just. Inst, i. 2, 1. 
15 
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So tiioro gradually devoloped a jus gevUiv/m^ which very early 
in its history drove treaty covenants for recv^eTO/tio out of 
use; whose application may for a time have been limited to 
transactions between non-citizens, or between citizens and 
non-citizens, but which was eventually accepted in the deal¬ 
ings of citizens iTvter se, and became part and parcel of the Jtis 
BomaTwrum. Gaius and Justinian speak of it as “ the common 
law of mankind,” " the law in use among all nations." ® But 
the language must not be taken too literally. The Boman 
g&ntiv/m was not built up by the adoption of one doctrine or 
institution after another that was found to be generally 
current elsewhere. In the earliest stages of its recognition 
it was an independent international private law, which, as 
such, regulated intercourse between peregrins, or between 
peregrius and citizens, on the basis of their common lihertas ^ 
which during the republic was purely empirical and free from 
the influence of scientific theory, but whose extensions in the 
early empire were a creation of the jurists,—a combination of 
comparative jurisprudence and rational speculation.® To say 
that it was de facto in observance everywhere is inaccurate ; 
on the contrary, it was Homan law, built up by Homan jurists, 
though called into existence through the necessities of inter¬ 
course with and among non-Homans. 

It was in matters of contract that there was the greatest 
scope for the development of the new system; and to it may 
be attributed the relaxation of the stipulation and the recog¬ 
nition of the so-called real and consensual contracts as creative 
of obligation apart from any formalities of word or deed. 
But it was not without its influence in other departments of 
the law. It is questionable whether, as is sometimes said, the 

® On the Roman jus see Voigt, Das jus naturalef aequxvm, et JoTtwwt, 

urtdjvs gentium d. Homer, 4 vols. Leipsic, 1856-75 ; Nettleship, in the Jov/rneU 
of Philology, toI. xiii. (1885), p. 169 sq.; [Voigt, Rom. RQ. i. § 16. Mommsen, 
HR. iii. p. 604 n., defines jus gerUium as ‘ ‘ das ungeschriehene allgemei'M Recht, ” 
and gives an enumeration of institutions founded on it. See Cuq, pp. 488-91 ; 
Kruger, Oesch. d. Quellen, §§ 16, 17.] 

^ Gai. i. 1; Just. Inst. i. 2, 1. 

* Voigt, Jus not. vol. ii. 661. He distinguishes the jus civile, jus gentium, 
and natwrcUe as the systems which applied respectively to the citizen, the 
freeman, and the man. Comp. Cio. De Oral. i. 13, § 66. 

® Voigt, vol. i. pp. S99, 400. 
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^:eat reform worked on the law of property by the Publician 
edict,—the recognition, namely, of an inferior sort of owner¬ 
ship of res marusvpi^ the beneficial interest without the quiritary 
title (§ 52), can be regarded as one of its manifestations; for 
what Theophilus calls bonitary ownership proceeded upon a 
fiction of usucapion, and this, down at least to the time of 
Gains, was competent only to citizens and non - citizens 
enjoying commercium.^ It made its mark, however, both on 
the law of the family and on that of succession. This indeed 
was inevitable. Marriages between lioman citizens and women 
of peregrin birth with whom they had no convMum became 
not uncommon. They were not judae nwptiae, and so did not 
make the wife jiista tixor or give the husband potestas over his 
children. To have altogether ignored such a union, however, 
would have been disastrous; so it was treated as juris gentium 
marriage.^ The wife consequently was allowed an action for 
her dowry when the union was dissolved,® and the husband an 
accuseUio adulterii when his wife proved unfaithful.® His 
children, although they were held to be peregrins like their 
mother,^® and were not in his potestas, yet were in a sense his 
lawful children {justi liheri patri^^^ so that he was bound 
to aliment them, entitled to plead his paternity as an excuse 
from undertaking a tutory,^^ and so forth ; and Theophilus 
states expressly that it was on their account that testa¬ 
mentary trusts {fideicommissa) were originally introduced, 
their want of citizenship preventing them from taking their 
father’s succession ah irdestaio, and him from either institut¬ 
ing them as his testamentary heirs or leaving them direct 
bequests.^® 

It may be a little difficult for a modern jurist to say with 
perfect precision what were the doctrines and institutions of 
the jus gentium as distinguished from the jus civile. But the 

^ Oai. ii. 65. [The recognition of occupation, accession, and tradition as 
modes of acquiring property is attributable to the^i^ ffCTitium.'] 

^ Callistratus in Dig. 1. 1, 37, § 2 calls it matrimo^iium non legitimum. 

» Cic. Top. 4, § 20. 

® Ulp. 2 de adult, in Dig. xlviii. 5, fr. 13, § 1. 

»» Gai. i. 67. 

Papin, lib. 6 quaestion. in Vat. Frag. 194. 

“ Theoph. Paraphr. ii. 28, § 1. 


« GaL i. 77. 
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distinction must have been very familiar to the Bomans; 
otherwise we should not have had the statement of Marcian 
in reference to the —that they enjoyed all the rights 

competent to a man under the former, but none of those 
competent to him under the latter.^* 

Section 43.—The Institution op the Peregrin 

Praetorship 

The praetorship ^ was an outcome of the Licinian laws of 
the year 387 u.c. (p. 85). The object of its institution was 
that the administration of justice might be retained in the 
hands of patricians, although the consulate had been thrown 
open to the lower order. " Qui jus in urbe diceret ” are the 
words in which Livy describes the principal function of the 
new official.* In dignity he was on a footing of almost perfect 
equality with the consuls, and in their absence from the city 
he was qualified in some matters to act as their substitute; 
in fact, he had the same impcrium as they in all but military 
command. In course of time the office, which, like the con¬ 
sulate, was an annual one, was opened to plebeians as well as 
patricians ; but nothing was changed in its duties; down to 
the end of the fifth century the praetor superintended single- 
handed the administration of justice, alike between citizens 
and foreigners. But with the altered conditions of things in 
the beginning of the sixth century, and the influx of strangers 
which has already been alluded to, the work seems to have 
been found too onerous for a single magistrate, and a second 
praetor was appointed. The date is not absolutely certain, 
though generally assumed to have been about the year 512 
u.c.; ® but Pomponius * says distinctly that the creation of 

Dig. xlviii. 19, fr. 17, § 1. [See generally on the matter of this section, 
Puchta, Inst. i. §§ 83, 84.] 

1 See Labatut, Histoire de la Pr^ture (Paris, 1868); Mommsen, RSm. Stoats- 
recMy voL ii. p. 176 sq. ; Faure, Essai hisioriqns mr le Prttsur romoin^ Paria, 
1878 ; Karlowa, Rbm. EG. vol. i. p. 217 sq. 

2 Liv. vi. 42, § 11. 

® Lydus {Ds Magistr. i. 38, 45) says it was in the year 607, which corresponds 
to 510 of the Vaironian era. Livy 19) says it was in 612. 

® pompon, in Dig. i. 2, fr. 2, § 28. 
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the new office was rendered necessary by the increase of the 
peregrin population of Eome, and that the new magistrate got 
the name of praetor peregrinus because his principal duty was 
to dispense justice to this foreign element.® After the sub¬ 
mission of Sicily and Sardinia the number of the praetors was 
increased to four, and after the conquest of Spain to six; 
Sulla raised the number to eight, and Caesar eventually to 
sixteen. But all the later creations were for special purposes; 
the ordinary administration of justice within the city was left 
with the representatives for the time of the two earliest, who 
came to be distinguished as praetor urhanus {quijus inter cives 
dicit) and praetor peregri/nus. 

Although material fails for instituting a comparison between 
the edicts ® of those two magistrates, and estimating the extent 
to which each may be credited with influencing the develop¬ 
ment of the jus gentium, yet it is but reasonable to assume 
that, in many directions at least, the greater impetus must 
have been given to it by the peregrin praetor, moulding and 
modifying the jm civile to suit peregrin requirements where 
that was possible, and where it failed introducing a jtes 
honorarium. It would be going too far to speak of him as 
the principal author of the Ju>s gentium ; for a large proportion 
of the actions for enforcing juris gendium rights were civil, 
not honorary,—a fact which proves that the rights they were 
meant to protect and enforce had their origin in the ju^ civile, 
although moulded to meet new requirements by tacit con¬ 
suetude and the agency of the jurists. But even in this view 
the peregrin praetor must have had a powerful influence in 
giving shape and consistency to the rising jurisprudence, 
through means of the formulae he adjusted for giving it 
practical effect.^ 

^ In tho extant remains of later republican legislation and in inscriptions he 
is alluded to sometimes as “praetor qui inter peregrinos jus dicit,” sometimes 
a>s “praetor qui inter cives et peregrinos jus dicit,” and sometimes simply as 
“ praetor peregrinus.” 

® Gains (i. 6) speaks of the edicts of the peregrin praetor as equally a source 
of the ju$ honorarium with those of his urban colleague. 

^ [On the influence of the jv>3 gentium upon the praetorian law, see Fuchta, 
Inst. i. § 85.] 
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Section 44.—Simplification of Procedure and Introduc¬ 
tion OF New Eemedies under the Aeb.utian Law^ 

The lex AelnUia is only twice mentioned by ancient writers,® 
and we know neither its precise date nor its specific provisions. 
And yet, to judge by its effects, it must have been one of the 
most important pieces of comitial legislation in the latter half 
of the republic; for Gellius speaks of it as having given their 
death-blow to many of the institutions of the XII Tables, and 
Gains couples it with two Julian laws as the statutory instru¬ 
ments whereby the formular system of procedure (§71) was 
substituted for that per legis actiones. The probability is that 
it was enacted immediately or soon after the institution of the 
peregrin praetorship.® Its purpose, whatever may have been 
its terms, seems to have been to authorise the praetors to 
simplify the existing forms of process or substitute new ones 
in actions on the jus civile. It can hardly be that it authorised 
the praetors to publish and enforce edicts, for that had from 
time immemorial been a prerogative of all magistrates invested 
with the imperium. Nor can it be that it authorised them to 
give the character of rights and wrongs to what had not 
previously been so regarded, by supporting the one with 
actions and visiting the other with punishment; for not only 
would that have been to empower the praetors jvs fasere (which 
they always disclaimed), but it would have made it incompre¬ 
hensible why praetorian actions could be raised only within the 
year of ofl&ce of the praetor who had promised to grant them, 
while actions of the jus civile, though appearing for the first 
time in their new shape on the praetor’s album, were perpetual.^ 

^ [On this section see Wlassak, Rom,. Procesagesetie, i. pp. 58-166 ; Cuq, Inst. 
Jwrid. p. 712 ag. ; Voigt, R&m. RG. i. § 13. Cuq is of opinion that the lex 
Aebtdia had the effect of putting an end to the legis actio per condictionem 
while leaving the other Icgia actwnes still in use.] 

® Gell. xvi. 10, 8 ; Gai. iv. 80. 

* It has sometimes been put as late as the beginning of the seventh century. 
For some of the dates assigned to it, and the reasons for them, see Padelletti, 
Storiadel diriUo romano (Florence, 1878), p. 251 ag. [Padell.-CogL p. 408 aq^; 
Appleton, Nouv. Rev. Hist. ix. p. 489. Voigt, Rom. RO. i. Beil. 6, places it 
between the years 518'517 U.a ; Girard, pp. 86 and 971, about a century later.] 
*^See Wlassak, op. cU. pp. 48-50, as to the limitation in time of judida 
legitima and judida imperio continmiia.^ 
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It seems rather to have been intended to empower them to 
adapt existing remedies to altered circumstances, and to fashion 
new actions on the jus civile for the use of the peregrins to 
whom the procedure of the legis actiones was incompetent; 
while it may possibly at the same time have expressly author¬ 
ised the insertion in the styles to be devised by them of 
clauses that would give protection when required against 
claims that in law were well founded but in fact inequitable.® 
But whatever may have been the actual provisions of the 
statute, the result was the introduction of a procedure which 
gradually supplanted that by the “ actions of the law ”; which 
was much more pliant than the latter; and whose characteristic 
was this,—that instead of the issue being declared by word of 
mouth by the parties, and requiring in many cases to embody 
with perfect accuracy the statutory provision upon which it 
was based, it was now formulated in writing by the praetor, in 
the shape of an instruction to the judge to inquire and con¬ 
sider, with power to condemn or acquit according to his finding 

(§ 71). 

Section 45.—^Provincial Conquests 

The growth of commerce and the enormous increase of 
wealth, which made great capitalists and enabled them through 
the agency of freedmen and slaves to carry on trade on a scale 
hitherto unknown, and which thus helped to foster the jus 
gerdivm, was no doubt due to a large extent to provincial con¬ 
quests. But these operated also in other directions. The 
authorities who proceeded to the conquered provinces as 
governors found themselves face to face with laws and institu¬ 
tions in many respects differing from those of Borne. Political 
considerations dictated how far these were to be respected, how 
far subverted. In some provinces, more especially the eastern 
ones, it was thought unnecessary to do more than supplement 
the existing system by the importation of doctrines of the jvA 
gentium and the procedure of the praetor’s edicts; while in 
others, in which it was deemed expedient to destroy as rapidly 

** [For a different theory regarding the purport and effect of the lesc Aebutia^ eee 
WlaBeak, as cited, n. 1 supra. Sohm, Ivist. (English trans.), pp. 168-174, som- 
marises the views of Wlassak, Eisele, and other recent inquirers on the subject. J 
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CIS possible all national feeling and every national rallying- 
point, a romanising of all their institutions was resorted to, 
even to the extent of introducing some of the formal transac¬ 
tions which previously had been confined to citizens. But in 
either case there was a reflex action. The native institution 
had to be studied, its advantages and disadvantages balanced, 
the means considered of adapting it to the praetorian procedure, 
and the new ideas so presented as to make them harmonise as 
far as possible with the old. All this was a training of no 
small value for those who, on their return to Borne, were to 
exercise an influence on legislation and the administration of 
the law. They brought back with them not merely an 
experience they could not have obtained at home, but some¬ 
times a familiarity with foreign institutions that they were very 
willing to acclimatise in Italy. Eoman law was thus enriched 
from her provinces, deriving from them her emphyteutic tenure 
of land, her hypothec, her Bhodian law of general average, and 
a variety of other features that were altogether novel Some 
of them were sanctioned by tacit recognition, others by edicts 
of the praetors; but, in whatever way received, they were 
indirectly fruits of provincial conquest. 

Section 46. —Spread of Literature and Philosophy 

The effect on Boman civilisation of the addiction of edu¬ 
cated men in the later republic to literature and philosophy is 
a matter for consideration in connection with Bome*8 general 
history. It is not proposed to consider here the question how 
far specific doctrines of Boman law bear the impress of the 
influence of the schools, especially that of the Stoics; it is a 
subject much too large to be disposed of in a few lines.^ The 
matter is mentioned simply for the sake of noting that the 

^ It is one that was discussed with much greater fervour a century ago than 
it is now. Of the later literature may be mentioned—Van VoUenhoven, J>t 
esedgua vi, quant philosophia OroAca hahuit in efformanda juri^rudentia Itontanaf 
Amsterdam, 1834 ; Batjen, Hal die Stoiache Phil, hedeutenden JEinjlvM geJtaHt 
etc. Kiel, 1889; Voigt, Jus ncU. etc. vol. i. §§ 49-51; Laferri^re, De Vvnfiu«Ms 
du Stoidsme sur la doctrine desjurisconsultes romains, Paris, 1860 ; Hildenbrand, 
Cfeseh. u. System d. JRechts- und Staatsphilosophie, Leipsic, 1860, vol. i. §§ 141, 
142. For the earlier literature, see Hildenbrand, l.e. p. 593. 
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spirit of critical inquiry, aroused and fostered by literary and 
philosophical study seriously and conscientiously undertaken, 
contributed greatly to promote a new departure in jurisprudence 
that became very marked in the time of Cicero,—the desire to 
subordinate form to substance, the word spoken to the will it 
was meant to manifest, the abstract rule to the individual case 
to which it was proposed to apply it. This was the first effort 
of what then was called equity to temper and keep within 
bounds the rigour of the jus strictum. The praetors, the judges, 
and the jurisconsults all had their share in it. Although 
modern jurists are prone to speak of praetorian equity as if it 
were a thing apart, yet the same spirit was leavening the law 
in all directions and in the hands of all who had to deal with 
it; the difference being that the form and publicity of the 
Edict gave to its applications by the praetors a more prominent 
and enduring record than was found in the decisions of private 
judices or the opinions of counselling jurisconsults. 

Section 47. —Decline of Religion and Morals 

It would be equally out of place to enlarge here on the 
causes and manifestations of that decline in religious sentiment 
and public and private virtue which were fraught with such 
disastrous results in the later days of the republic. The 
private law was influenced by it to a considerable extent, alike 
in those branches of it which regulated the domestic relations 
and those which dealt with property and contract. 

The ever-increasing disregard of the sanctity of the 
marriage tie is one of those features in the history of the 
period which strikes even the most unobservant. While from 
the first the law had denounced causeless separation and 
visited it with penalties, yet in principle it maintained the 
perfect freedom of divorce,—that it was improper to force 
persons to continue in the bonds of matrimony between whom 
matrimonial afiection no longer existed. With the simple and 
frugal habits of the first five centuries of Rome and the sur¬ 
veillance of the c(msiliu7n domesticuin, the recognition of this 
principle produced no evil results; family misunderstandings 
were easily smoothed over, and divorces were of rare occurrence. 
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But from the time of the enactment of the Maenian law in 
586 ^ there seems to have been a change for the worse. It 
irder alia displaced the family council as a divorce court, and 
transferred its functions in that matter to a judiciwm de 
morihuSy —a court of inquiry nominated by the praetor, and 
whose duty it was to decide to what extent there should be 
forfeiture of the nuptial provisions in case of separation or 
repudiation. The motives of the statute may have been of the 
best, but its tendency was injurious; for not only did it 
indirectly facilitate divorce, but it rendered the idea of it 
familiar, and overthrew that respect for the domestic council 
which had hitherto been a check upon it.® 

This looseness of the marriage bond, as was naturally to 
be expected, had its effect on the other family relations. 
The obligation of a father to provide for his children began 
to be lightly esteemed. The law—possibly only the inter¬ 
pretation put upon the uti legassit of the XII Tables—had 
empowered him testamentarily to disinherit them, or in institut¬ 
ing them to limit their right to a mere fraction of the inheritance 
(p. 162); but it was assumed that this power would be exer¬ 
cised with discretion and only when justified by circumstances. 
But ill the latter days of the republic, amid the slackened ties 
of domestic life, paternal as well as conjugal duty seems to 
have often been lost sight of, and children disinherited, or cut 
off with a nominal share of the inheritance, in order that a 
stranger might be enriched. This led to the introduction by 
the centumviral court, without any legislative enactment or 

^ See Voigt, Die Lex Maenia de dote (Weimar, 1866), and criticism by Ai'ndts 
in the Z.f. liG. vol. vii. (1867), p. 1 sq. Gellius relates (iv. 8) that in 623—in 
another place he says 519, while Dion. Hal. and Valer. Max. say 620—Sp, 
Carvilins Ruga, with approval of the domestic council (xvii. 21, § 44), put away 
the wife he fondly loved because she was barren, and he consequently was unable 
with a safe conscience to assure the censors that he had a wife who would bear 
him children. There seems to have been a diflQculty about her dowry ; for Oellius 
observes, on the authority of Servius Sulpioius, that thenceforth it was thought 
proper to have a dotal settlement providing for such a contingency. The Maenian 
law appears to have been, in part at least, a statutory regulation of the matter. 
It is right to observe that Czylharz, in the introduction to Das rdmische iTotoJ’ 
rccM (Giessen, 1870), maintains that the evidence produced by Voigt is insufiS* 
oient to prove that there ever was such an enactment, and that several more looent 
authox's entertain grave doubts about it. [See Girard, p. 931, n. 6.] 

3 [As to repudiation, in general, and its effect upon thedosaee Cuq, p. 403 sg.] 
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praetor’s edict to warrant it, of what was called the qv^da 
inofficiosi testamentit —challenge of a testament by a person 
whose natural claims had been capriciously and causelessly 
disregarded.® While the practice may for a time have been 
hesitating and uncertain, yet before long, through means bf 
this querela, the rule came to be established that every child 
was entitled, notwithstanding the terms of his father’s testa¬ 
ment, to at least a fourth {portio Icgitirfia, quarta legitima, 
the legitim of the law of Scotland and various Continental 
countries)* of what would have come to him had his parent 
died intestate, unless it appeared that the latter had had 
adequate grounds for excluding him or limiting him to a 
smaller share.® A parent might in like manner challenge an 
undutiful testament made by his child to his prejudice; and 
in certain cases so might brothers and sisters inter se.® 

* The mention by Cicero {Jn Verr. II. i. 42, § 107) of a “ testamentum non 
improbum, non inofficiosum, non inhumanum,” has led most writers to the con¬ 
clusion that the remedy in question was already known in his time, although 
there are some who postpone it to the Augustine period. Valerius Maximus, 
however, refers to it (vii. 7, 4) in connection with Calpurnius Piso, the urban 
praetor, whom Drumann {Geseh. Homs, vol. ii. p. 92 sq.) takes to have been the 
same who held that oflice in the year of Yerres’s prosecution. It is extremely 
probable that the practice of the court in regard to it was at first irregular, 
perhaps spasmodic ; and that, though commenced during the republic, it did not 
become settled until early in the empire. [For a new and ingenious theory 
regarding the querela which throws light on various texts in Di^. vi. 2, see 
Eisele, Z. d. Sav. Stift. (JS. A.) vol. xv. pp. 256-306.] 

* It was called portio legitima, statutory share, because the “fourth” was 
borrowed from the Lex Falcidia {infra, p. 270), which declared that every 
testamentary heir should be entitled to have that proportion of the succession 
free from bequests to legatees. Justinian {Nov. 18) raised the legitim to one- 
third in any case, and to one-half where more than four children had to partici¬ 
pate {infra, p. 397). [Though the legitim of Continental systems of law, which 
ai^ based on the Roman, is derived from this portio legitima, the same cannot, it 
is thought, be said of Scotland. Legitim in Scottish law, as well as the jus 
reliOae of a wife, is traceable rather to the doctrine of ralionaMlis pars in old 
English, and probably Norman customary law. As such it is mentioned in 
Glanvil and in the J^giam Majeslatem. See Inaugural Lecture by the present 
editor on The Fate of the Homan Law North and South of the Tweed (1894), pp. 
81-32 ; Pollock and Maitland, History of English Law, ii. p. 346 sq."] 

° Justinian, by his 116th Novel, remodelled the details of the practice, fixing 
statutorily what should in future be regarded as suflSicient grounds of disherison, 
and requiring them to be expressly narrated in the testament {infra, p. 396). 

* [This seems not to have been definitely fixed os regards brothers and sisters 
till the time of Constantine, Cod. Tk. ii. 19, 1.] 
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The decline of morals had an equally marked effect on the 
transactions of daily life, calling for precautions and remedies 
that had not been found requisite in the heyday of the 
r&v 'VayfuiLaiv. Men no longer cared to rely on each other’s 
good faith unless backed by stipulations, cautions (cautumes^ 
and guarantees of one sort and another. The Kutilian 
bankruptcy arrangements,'^ and the actio PavZiana for setting 
aside alienations in fraud of creditors,® indicate a laxity in 
mercantile dealings that was perhaps an inevitable consequence 
of the growth of trade and commerce. But that such remedies 
as, for example, the eocceptio rei vendiia^ et traditae or the 
exceptio non numeratae pecuniae should have been found 
necessary,—the one an answer to a vendor (with the price in 
his pocket) who attempted to dispossess his vendee simply 
because some of the formalities of conveyance had been 
neglected, the other an answer to an action on a bond for 
repayment of money that by some accident had never been 
advanced,—proves that the law had now to encounter fraud 
in all directions, and that Oraeca fides had to a great extent 
displaced the old Homan probity. 

? Gai. iii. §§ 77-81. « Cic. Ad AU, L 1, § 3 ; Just. Inat. iv. 6, 6. 
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FACTORS OF THE LAW 

Section 48.—Legislation 

It cannot be said that during the period of nearly two cen¬ 
turies and a half embraced within the present chapter the 
private law owed much to legislation. The vast majority of 
the enactments of the time referred to by the historians dealt 
with constitutional questions, municipal and colonial govern¬ 
ment, agrarian arrangements, fiscal policy, sumptuary prohibi¬ 
tions, criminal and police regulations, and other matters that 
affected the public law rather than the private. Those of 
the latter class mentioned by Gains and Ulpian in their 
institutional works barely exceed a score in number; and of 
these not above half a dozen can be said to have exercised a 
permanent influence on the principles (as distinguished from 
the details) of the law. Most of them were enactments of the 
coTicilium plebis^ or of the comitia of the tribes, to which 
ordinary legislation had passed as more readily convened 
and more easily worked than the comitia of the centuries.^ 

^ Gellius (x. 20, 9) observes that enactments that were strictly speaking 
pUhiacUxi, were nevertheless usually spoken of as leges. 

^ Among them may be mentioned the Lex Aehutia (supra, p. 230) that 
directly or indirectly introduced the formular procedure; a Cornelian law of 
687, requiring the praetors to adhere to the law they had published in their 
edicts on accession to office ; the Lex Cincia de donis of 560, which exercised a 
considerable influence on the law of donation, but was primarily enacted for a 
political purpose,—^to restrain lavish gifts to public men and pleaders, as really 
oftmi a vehicle of corruption; the Atrlian and Julia-Titian laws, empowering 
noagistrates in Italy and the provinces respectively to appoint tutors to pupils 
and grown women, failing testamentary appointees and tutors-at-lsw; the Lex 
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Section 49.—Edicts op the Magistrates^ 

The practice of propounding edicts was very ancient, and 
had been followed by kings and consuls long before the 
institution of the praetorship. It was one of the most obvious 
ways of exercising the imperiwn with which the supreme 
magistrate was invested,—to lay an injunction upon a citizen 
and enforce his obedience, or to confer upon him some advantage 
and maintain him in its enjoyment. It was one of the ways in 
which public order was protected where there had been no 
invasion of what the law regarded as a right, and where, 
consequently, there was no remedy by action. That the 
earlier edicts of the praetors were of this character—tissued, 
that is to say, with reference to particular cases, and what 
afterwards came to be called edicta repevtina or prcnit res in- 
cidit propos'ita —there is little reason to doubt. In time a new 
class of edicts appeared which got the name of edicta perpetua 
(or perpetuae jurisdictionis causa pTopositcC)^ —announcements 
by the praetor, published on his album (as the white boards 
displayed for the purpose in the forum were called), of the 
relief he would be prepared to grant on the application of any 
one alleging that the state of facts contemplated had arisen. 

PlcLetoria^ for the i>rotection of minors beyond the age of pnpillarity ; the Lex 
Atinia, prohibiting the usucapion of stolen goods even by innocent third parties ; 
the Lex Aquilia of 467, giving a remedy for culpable damage to property ; the 
Apnleian, Furian, Cicereian, and Cornelian laws for alleviating the position of 
sureties ; the Lex Voconia of 685, imposing disabilities upon women in the matter 
of succession, and forbidding legatees to tal s more than a certain amount under a 
testament; and the Falcidian law of 714, empowering a testamentary heir to 
retain one-fourth of the inheritance even though more than three-fourths had 
been given away in legacies. In Rudorff RG. vol. i. §§ 10-44) will be 

found a classified and descriptive list of all the leges and plebisdta mentioned 
either in law-books or elsewhere, including those of the early empire. The 
Index Legvm, in the third part of OrelU’s (Momastieon Tullianum^ contains an 
account of those mentioned in Cicero, Livy, Veil. Paterculus, and Aul. Gelliua. 
There is also a classified list, with references to the books in which fuller accounts 
may be fom^d, in Rivier, Introd. §§ 40-49. 

^ See Lenel, Beitrdge zur Kunde dea praetoHschen Edicts (Stuttgart, 187$), 
and the introductory chapters in his great book, Das Edictum Perpetuum 
(Leipsic, 188S); Earlowa, Ri>m. RG. i. § 60. The attempts made from time to 
time to reconstruct the Edict are referred to infra, § 68, in connection with the 
Julian consolidation. [Add Voigt, Rom. RG. §§ 19, 20 ; Quq, p. 476 s^.; ErUger, 
QueUen, § 5.] 
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The conjecture lies near at hand that this may have been 
done in the first instance by some praetor who had experience 
of frequently recurring applications similar in nature and 
purpose; and who, judging that the remedy he offered was 
needed and appreciated, thought it wise to certiorate the 
lieges generally of his readiness to grant it. The next year’s 
praetor was free to adopt the edicts of his predecessor or not; 
but it was usual for him to do so if they had been found 
beneficial in practice, he adding to them new provisions 
suggested by demands made upon past praetors for edicta 
reperdinct (which they had not seeu fit to generalise), or even 
proposing for acceptance some remedy entirely of his own 
devising. As each new praetor entered upon office he 
announced his jurisdictional programme,—his Ifxc annua^ as it 
was called from this particular point of view; ® by far the 
greater part of it tralaticiumy i.e. transmitted from his pre¬ 
decessors, and only a few paragraphs, diminishing in number 
as time progressed, representing his own contribution. And 
so it went on in the first years of the empire, until the 
praetorian function was eclipsed by the imperial; and at last, 
after having, by instruction of Hadrian, been subjected to 
revision, and consolidated with the edicts of the peregrin 
praetors and provincial governors, it was sanctioned as statute 
law for the empire through the medium of a senatusconsult 
(p. 290). 

There is some reason for supposing that the Edict attained 
considerable proportions in the time of Cicero ; for he mentions 
that, whereas in his youth the XII Tables had been taught to 
the boys in school, in his later years these were neglected, and 
young men directed instead to the praetor’s edicts for their 
first lessons in law.® Of a few of them the date and author¬ 
ship are known with tolerable precision; but of the history 
of the majority, including some of the most important, such 
as those introducing restitutio in integrum on the ground of 
lesion through error, absence, minority, and the like, and those 

® Cio. In Verr. II. i. 42, § 109. 

* Cio. De Leg. i. 5, § 17, ii 23, § 69. Yet in a paa«>age which he is supposed 
to have written before he had reached his twenty-fifth year {De Invent, ii. 22, 
§ 67) he speaks of some portions of the edict as having become fixed and certain 
on account of their long observance {jproptcr vetvstatem). 
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revolutioxiisiiig tli6 liiw of succession, we are to a great ext^Stt 
in the dark. It is not necessary to assume either that the 
. Julian consolidation exhibits all the provisions that from first 
to last appeared on the album, or that those preserved in it 
were originally in the shape in which they are there presented. 
It is much more likely that we have in it only those that had 
stood the test of generations, and that many of them are the 
result of the combined wisdom and experience of a series of 
praetors. It was one of the great advantages the edicts had 
over legislative enactments that they might be dropped, re¬ 
sumed, or amended by a new praetor according to his judgment 
of public requirements. !For the Edict was viva vox juris 
civUisj —intended to aid, supplement, and correct it in accord¬ 
ance with the ever-changing estimate of public necessities; ® 
and this would have been impossible had its provisions from 
the first been as stereotyped as they became by its consolida¬ 
tion in the time of Hadrian. 

The Edict seems to have contained two parts ; the first 
what may be called the edict or edicts proper, and the second 
an appendix of styles of actions, etc., whether derived from 
the jus ci'tyilc or from the jus praetorium. The contents of the 
Edict proper were in detail very various, but all devoted to an 
exposition of the ways in which the praetor meant to explicate 
his jurisdiction during his year of office. They were not 
didactic or dogmatic formulations of law, but rather announce¬ 
ments or advertisements of what remedy he would grant in 
such and such circumstances, or direct orders to do or pro¬ 
hibitions against doing certain things. “ I will hold it (an 
agreement) valid,” I will not sustain it,” " I will give him 
an action,” “ I will give him an exception,” “ I will reinstate 
him in his former position,” “ I will ordain him to give 
security,” ” I will put him in possession of the estate he 
claims,” I will give him time to deliberate ” (about accept¬ 
ance of an inheritance), “ I will require him either to deny 
the debt on oath or to pay it,”—these are examples of the 

* Marcias, in Dig. i. 1, fr. 8. 

* “Quod praetores introduxerunt adjuvandi, vel snpplendi, vel oorzigendi 
juris oivilis gratia, propter utilitatem pubhcaxn ” (Papinian, in Dig. i. 1, fr. 7, 
SI). 
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operatiYe words of edfots of the first cless; while “ He must 
restore it,” " He must exhibit it," “ He must not do it,” " I 
forbid the employment of forcible means” (say to alter the 
state of possession), may be taken as examples of the second. 
A party claiming an action or whatever else it might be 
under any of them, did so not of right, as he would have done 
had his claim had a statutory or customary foundation, but of 
grace,—on the strength of the praetor’s promise to grant him 
what he claimed® and make the grant effectual. That was why 
originally such an action had to be raised and concluded within 
the particular praetor’s year of office ; a rule which in time, by 
abuse, was converted into this somewhat different one,—that a 
purely praetorian action (i.e. not originally of the civile) had 
to be raised within a year of the occurrence to which it referred. 

As already observed, the praetors’ edicts proceeded to a 
greater extent than the earlier legislation of the comitia upon 
lines of equity; that is to say, they set themselves against 
the strictness and formalism of the jurisprudence of the XII 
Tables. Such may be said to have been the general tendency 
of the praetorian edicts as a whole. But it was the tendency 
of the whole jurisprudence of the time, and by no means 
peculiar to the praetorian creation. Nowhere in the texts are 
the praetors spoken of as the special mouthpieces of equity as 
distinguished from law. Such a distinction recurs frequently 
in Cicero; he identifies aequitas with the spirit of a law or 
agreement, and jus with its letter; but it is in order to sing 
the praises, not of the praetors, but of the pleaders who main¬ 
tained the former as against the latter, and of the judges who 
were persuaded by their arguments. Much of what was con¬ 
tained in the Edict might quite as well have been embodied 
in statute, and we know that in time statute came to its aid; 
witness a very remarkable provision of it,—“ I will give 
honorum possessio as may be enjoined by statute, whether 
comitial enactment or senatusconsult.” ^ 

Of the edicts of the peregrin praetor and their relation 

® Gaius frequently speaks of donorum possesvionea which praetor poUicetur or 
promiUU (see ii. §§ 119, 186). 

^ Ulp. lib. 49 ad edict, in Dig. xxxviii. 14, 1. un. pr. [This constituted the 
order of succession called honoravx possessio turn guihus ex legihus, Inat. iii. 9, 
S8.3 
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to those of his urban colleague little fe known. That they 
dijGfered in some respects there can be no doubt; for in the 
Lex Muhria (of 706 ?) for settling the government of Cisalpine 
Gaul,® the magistrates were directed, with reference to a 
certain action, to formulate it in the way prescribed in the 
edict of tlie peregrin praetor. The latter, therefore, must to 
some extent have been in advance of that of the urban praetor; 
probably in this respect,—that, being prepared primarily for 
the regulation of questions affecting non-citizens, it more 
thoroughly than the other avoided formalities that were com¬ 
petent only to citizens, and thus to a greater extent simplified 
procedure. In the edict of the urban praetor there were pro¬ 
visions that could benefit none but citizens; for example, the 
Publician action introducing the tenure in bonis of res mancijoi, 
which proceeded upon a fiction of completed usucapion, and 
therefore, even well into the empire, was not available to a 
peregrin.® In that of the peregrin praetor, on the other hand, 
we are entitled to believe that such a remedy could have had 
no place, and that its provisions must have throughout been 
such as would apply indifferently to citizens and non-citizens. 
The edicts of the provincial governors must have varied 
according to circumstances; being in all cases composites of 
provisions, more or less numerous, borrowed from the edicts 
of the praetors, and additions suggested by the peculiar wants of 
the different provinces for which they were framed (provincicUe 
genus edicendi). Among these may have been regulations for 
protection of quasi-property in land and quasi-real rights; for 
land in the provinces in theory belonged to the state, its 
occupants having no more than a transmissible and inheritable 
right of usufruct.^® As for the edicts of the curule aediles, 
who, amongst other duties, were charged with the supervision 
of markets, their range was very limited; their most important 
provisions having reference to open sales of slaves, horses, and 
cattle, and containing regulations about the duties of vendors 
exposing them, and their responsibility for faults and vices.^^ 

* Lex Buhria, cap. 20 (Bruns, p. 92). [Voigt, Itdm. RQ. p. 214, gives 718 
as the date.l 

» [See infra, p. 262, n. 10.] lo Gai. ii. 7. 

u See tit. Dig, “ Do aedilitio edicto et redhibitions et quanti minoris ” (xxi. 
1), and tit. Cod. ‘' De aedilitiis actionibus ” (iv. 68). 
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Section 50.—Consuetude, Professional Jurisprudence, 

AND EeS JuDICATAE^ 

Great as may be the difficulty experienced by philosophical 
jurists in defining the ground of the authority of consuetudinary 
law, there is no room to dispute the importance of its con¬ 
tributions to every system of jurisprudence, ancient or modern. 
The men who first drew, accepted, and endorsed a bill of 
exchange did as much for the law as any lawgiver has ever 
accomplished. They may or may not have acted on the 
advice of jurists; but, whether or not, they began a practice 
which grew into custom, and as such was recognised by the 
tribunals as a law-creating one,—one conferring rights and 
imposing obligations.^ There is much of this—far more prob¬ 
ably than is commonly imagined—in the history of every 
system of law. 

In liome the process was sometimes wonderfully expedi¬ 
tious ; witness what Justinian narrates of the introduction 
and recognition of testamentary trusts and codicils to last 
wills, both in the time of Augustus.® It can hardly be doubted 
that the literal contract per eocpemilationem (p. 259 sq.) origi¬ 
nated in the same wry, probably in the end of the fifth or 
beginning of the sixth century. The keeping of domestic 
account-books may have been enjoined and enforced by the 
censors; but it was custom, and neither statute nor praetor’s 
edict, that made an entry in them to another person’s debit 
creative of a claim against the latter for certa pecunia credita, 
that might be made effectual by an action under the Silian 

^ [See Inst. i. 2, 9 ; and, generally, on this section Voigt, R<m. EQ. i. 
§§ 18-22.] 

® [Apparently the author does not here mean to say that the Romans under¬ 
stood the nature of Bills of Exchange. But though it has been usual to attribute 
the origin of these negotiable iusti’umcnts to the necessities of merchants in the 
Middle Ages, there is reason for thinking that something like them was known 
to the Romans. Jhering expresses a strong opinion to this effect and finds in 
the cictio receptitia the means by which they were made effectual, an action which 
Justinian {Cod. iv. 18, 2) abolished, though to a certain extent transferring 
its characteristics to the action de constituta pecunia. Jhering, Oeist, iv. pp. 
218-221. See Cic. Ad Att. xv. 15, 4 ; Euntze, Excurse, p. 496 ; Karlowa, Rom. 
RG. iL p. 758 sq. As to the use of Bills of Exchange among the Greeks, see 
Tbeureau, “Notice sur le pr^t h int^r6t,” in Nouv. Rev. Hist. 1893, p. 708.J 

* Just. Inst. ii. 23, 1 ; ii. 25, pr. 
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law (§ 40). It must have been in exactly the same way 
that mviuum^ formless loan of money, came to be regarded 
as the third variety of certa credita pecmiia, and to be held 
recoverable by the same sort of action. True, this could not 
have been attained without the co-operation of the courts. 
But then those courts were composed each of a single private 
citizen, whose office ended with his judgment in the particular 
case remitted to him, and who was untrammelled by the 
authority of any series rerum judicatarum} He had simply 
to decide whether in his view expensilation or formless loan 
created such an obligation as was covered by the words 
pecuniam dari oportere. There may for a time have been 
a divergent practice, contradictory findings, as Cicero says 
there were in his day upon the question whether aequitas or 
jus strictum was to be applied to the determination of certain 
matters; but the gradual ascendency and eventual unanimity 
of judicial opinion in the affirmative was but the expression 
of the general sentiment of the citizens of whom the judices 
were the representatives. 

These are but examples of the way in whicli consuetud¬ 
inary law was constructed. It required the combined 
action of the laity and the judices^ both at times acting 
under professional advice. In some cases even that of the 
praetors was necessary. It would have been impossible, for 
instance, to have introduced the consensual contracts into 
the lioman system, and determined what were the obligations 
they imposed on either side, without magisterial co-operation 
in framing the formidae that were to be submitted to the 
judges. Taking the action on sale as an illustration, the 
formula substantially was this:—“ It being averred that the 
defendant sold such or such a thing to the plaintiff, whatever. 
Judge, it shall appear that the defendant ought in good faith 
to give to or do for the plaintiff’ in respect thereof, in that 
(or rather its equivalent in money) condemn the defendant; 
otherwise, acquit him."' It is very manifest that the free 

•‘It was not until the empire that a “series rerum perpetuo similiter 
judicatarum," a uniform series of precedents, was held to be law. iDig. i. 8, 
fr. 38.] Dtiring the republic a judge was much freer, and not only entitled but 
bound to decide according to his own notion of what was right, taking the risk 
of consequences if his judgment was knowingly contrary to law. 
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hand here given to the judge must immensely have facilitated 
the reception of customary doctrine into the law. The judge 
was to a great extent the spokesman of the forum; his judg¬ 
ment was formed in accordance with current public opinion, 
which he had ample opportunity of gauging ; it was the 
reflection of that general sentiment of right, which, phrase 
it how we may, is the real basis of all customary law. And 
so in an action for establishing a right of property in a res 
nee mancipi. The formula was very simple;—“ If it appear 
that such or such a thing belongs to the plaintiff in quiritary 
right, should the defendant refuse to restore it on your order, 
then. Judge, whatever be its value for the plaintiff, in that 
condemn the defendant; should it appear otherwise, acquit 
him.” The primary duty of a judge on such a remit was 
to determine whether the title on which the plaintiff founded 
his pretensions gave him a right that came up to property; 
and it can hardly be disputed that it was by the decisions 
of a series of judges, in a series of such actions, that the long 
list of natural modes of acquiring property given by Justinian 
under technical names was gradually brought into view. 
Those decisions, whether upon the obligations of a vendor, 
direct or indirect, or upon the sufficiency of a title founded 
on by a party averring a right of property by natural 
acquisition, may in many cases have been arrived at under 
professional advice, and were in all cases embodied in judg¬ 
ments. But that does not in the least deprive the doctrine 
deduced from them of its character of customary law. It 
was not until the empire that the opinions of the jurists 
submitted to a judge (responsa pritdentium^ see § 59) were 
invested with quasi-legislative authority. During the re¬ 
public, if a judge deferred to them, it was simply because 
he regarded them as in consonance with well - qualified 
public opinion; and what a series of consistent judgments 
of this sort built up was in the strictest sense a law based 
on consuetude.® 

® Tlie doctrines of the classical jurists as to the necessitj of inveterata 

wnsuehido, and so forth, had no application to the formative jurisprudence of 
the republic, and in fact refer not to general consuetude but to ^mrticular custom 
when founded on in derogation of the common law. 
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As regards the professional jurists in particular,® it has 
already (p. 73) been observed that, according to the testimony 
of the historians, the law was a monopoly of the patricians 
down at least to the middle of the fifth century of the city. 
Livy goes so far as to speak of it as in penetr(d%btis pontijimm 
TcposUum ,—among the secrets of the pontifical college.^ It 
undoubtedly was so to a great extent in the regal period.. 
But after the publication of the Twelve Tables, with the letter 
of the law displayed before the eyes of the citizens in black 
and white, those words of his were true only in a qualified 
sense. Pomponius explains that no sooner was the decemviral 
legislation published than the necessity was felt for its 
interpretation, and for the preparation by skilled hands of 
styles of actions whereby its provisions might be made 
effectual.® Both of those duties fell to the pontiffs as the 
only persons who, in the state of civilisation of the period, 
were qualified to give the assistance required; and Pomponius 
adds that the college annually appointed one of its members 
to be the adviser of private parties and of the jvdices in those 
matters. The iTitm^pretatio, commenced by the pontiffs and 
continued by the jurists during the republic, and which, 
Pomponius says, was regarded as part of the jus civile, was 
not confined to explanation of the words of the statute, but 
was in some cases their expansion, in others their limitation, 
and in many the deduction of new doctrines out of the actual 
jm scriptwm, and their development and exposition.® 

An event that did much to liminish the influence of the 
pontiffs in connection with the law was the divulgement in 
the year 450 by Cn. Flavius, secretary of Appius Claudius 
Caecus, and probably at his instigation, of a formulary of 
actions and calendar of lawful and unlawful days, which got 
the name of Jus Flavianum}^ Tlie practice adopted in the 

* Rudorff, It6m» RQ. vol, i. §§ 62-66 ; Sanio, Zv/r OeschicMe der r&m. 
RechUwissenschaft, Konigsberg, 1858 ; Grellet-Dumazeau, iStvdes sur le harreau 
romain, 2nd ed. Paris, 1858 ; Danz, Oesch. d. rGm. Itechts, vol. i. § 49 ; Earlowa, 
li&m. RG. i, § 61. ^ Liv. ix. 46, 6. 

® Pomp, in Dig, i 2, fr. 2, §§ 6, 6. On the functions of the pontiffs in 
settling styles of actions upon the Tables, see Bekker, Aktiomn, vol. i. p. 68 
[Cuq, p. 146 9q,; Voigt, ll^m. RG. i. p. 27.] 

® For illustrations, see Voigt, Jus. nat. etc. vol. iii. pp. 287-294. 

Liv. ix. 46 ; Cell. vii. 9 j Pomp, l.c, § 7; [Cic. Rro Mur. c. 11]. 
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beginning of the sixth century by Tiberius Coruncaniua, 
the first plebeian chief pontiff, of giving advice in law in 
public,had a still greater effect in popularising it; and the 
Jxis Adicmumy some fifty years later, made it as much the 
heritage of the laity as of the pontifical college.^^ From 
this time onwards there was a series of jurists (^prvdeTvtes)^ 
gradually increasing in number and eminence, of whom a list 
is given by Pomponius, and many of whom are signalised 
by Cicero, particularly in his Orator and ^Brutus}^ They 
occupied themselves in giving advice to clients, teaching,^^ 
pleading at the bar, framing styles of contracts, testaments, 
and various other deeds of a legal character, or writing 
commentaries or shorter treatises on different branches of 
the law. Among them may be mentioned the two Catos,— 
M. Porcius Cato Censorius, who wrote some commentaries 
on the jvA civile, and his son, M. Porcius Cato Licinianus, 
the author of a famous doctrine in the law of legacies known 
as the regula Catonmna; M. Junius Brutus, who wrote 
three books de jure civili; M. Manilius, whose styles of con- 

W Cic. Dc Oral. iii. 83, § 134 ; Pomp. U. §§ 85, 38. 

This was a compilation by Sext. Aelius Paetus, consul 566, censor 560, 
containing the XII Tables, the iiUerpretatio down to date, and styles adapted 
to the legis actioTies (which, the Aebutian law notwithstanding, were still largely 
in use); it seems also to have borne the name of Tripertita, from its threefold 
contents. See Pomp. l.c. §g 7, 38 ; Voigt, Ucher das Aelius- uvd Sahinus-System,, 
Leipsic, 1875, [and, for criticism of Voigt’s view, Cuq, p. 474, n. 6.] 

It is remaikable that Cicero himself is not mentioned by Pomponius 
except for his oratory {l.c, § 43), which does not say much for the estimation 
in which he was held as a jurist by his successors of the empire. Yet Gellius 
(i. 22, § 7) says he was the author of a book on the scientific treatment of the 
law— De jure civili in artesn redigeudo (on which see Dirksen, HirUerlasseve 
Schriften, Leipsic, 1871, vol. i. p. 1 sq.). [On Cicero’s title to be ranked among 
the jurists, a topic frequently discussed, see Voigt, Ithm. JIG. i. p. 227, n. 22.] 
Until about the middle of the seventh century the instruction a young 
man got in law after leaving school seems usually to have been acquired by 
attending the daily consultations of patrons of repute, by whom a great gathering 
of auditores as well as clients was regarded as an honourable distinction (Oio. 
Oratvr, 42, § 148). But after that some of the jurists seem to have been in 
the regular practice of devoting part of their time to more direct teaching,— 
cither iustitutio in the general principles of the law, or instructio in its details. 
Pomponius {l.c. § 43) says of Servius Suljiicins that, while he heard {audiit) 
several lawyers of eminence— i.e. attended their consultations, he was inatittUed 
by Lucilius Balbus and instructed by Aquilius Gallus. ' . 

“ Tit. Dig. de regula Catonicma, xxxiv. 7. [See Roby, Introduelim, p. xct,] 
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tracts of sale are celebrated by Cicero, Varro, and Gellius; 
the three Scaevolas,^*—Quintius Mucius, the augur, who in 
his old age gave Cicero and his friend Atticus their first 
lessons in law, Publius Mucius, his cousin,^’^ and, greatest of 
the three, Quintus Mucius, the son of Publius, who, Pomponius 
says, first wrote systematically on the jvs dvUe, arranging it 
in eighteen books,^® from which a few extracts are incorporated 
in Justinian^s Digest; P. Eutilius Eufus, the author of the 
bankruptcy procedure described by Gains C. Aquilius 
Gallus, who devised the actio and exceptio de doloy and the 
Aquilian stipulation; Servius Sulpicius Eufus, frequently 
mentioned by Gains and Justinian, regarded by his con¬ 
temporaries as the greatest jurist of his time, and after Cicero 
the greatest orator Aulus Ofilius, a scholar of Servius’s, 
and intimate friend of Caesar’s, who wrote at some length on 
the praetor’s edict; Alfenus Varus, also a scholar of Servius’s, 
whose works are largely quoted and cited in Justinian’s 
Digest; and Aelius Gallus, author of a treatise Be Verborum 
quae ad Jus civile pertinent signijicatione, which must have 
been very welcome when the Eoman law was penetrating 
into provinces in which the Latin language was strange.^* 

See ScliQoidcr, Die drei Scaevola OiceroSy Munich, 1871. 

[See Roby, Introduction, p. xcviii.] 

Pomp. l.e. § 41. [The Florentine Index includes a book of definitions, 
dpu)v, of this Scaevola.] GaL iii. 77-79. 

Cic. De Off. iii. 14, § 60 ; De Nat. Deor. in. 30, § 74 ; Just. Inat. iii. 29, 2. 
See Appendix, note H in fine. 

See Cic. Brutus, 40-42. Pomponius {l.c, §§ 43, 44) says he was the authoi 
of nearly 180 books on ditferent branches of the law, but only two very short 
ones on the Edict,—the first that were written on that subject. 

^ Pomp. l.c. § 44. On his connection with Julius Caesar’s contemplated 
dinost of the law, see Sanio, Itechishistorisclic Ahhandl. u. Studien (Kbnissberfir, 
1845), pp. 68-126. 

Many of the quotations and citations are from an epitome of the Digesia 
of Alfenus by Julius Paulus. 

^ On the writings of the jurists of the republic generally, see Sanio, 2ut 
Geschichte d. rCm. Bechtswissensofm/t, Eunigsberg, 1858 ; Roby, Introduction, 
chaps, vii. and viii.; Ferrini, ffonti, p. 20 sq. 



CHAPTER III 

SUBSTANTIVE CHANGES IN THE LAW DURING THE PERIOD 

Section 51.—Citizens, Latins, and Peregrins 

As may be gathered from what has been said in preceding 
sections, the extension of the benefits of the law to non¬ 
citizens was one of the most prominent features of its progress 
during the latter half of the republic. Before the end of it 
the number of the citizens had been vastly augmented by the 
admission to the franchise of almost all the inhabitants of 
Italy. There were no longer any non-citizens who, as a class, 
enjoyed conuhium and commercium with Rome, as the Latins 
and some others of her allies had done at an earlier period 
(p. 107). But there was now between citizenship and pere- 
grinity an intermediate condition known as latinitas or jus 
Latii, which gave those who enjoyed it commercium but not 
conuhium.. It seems to have originated in connection with 
some of the Latin colonies, which, for political reasons, were 
not favoured to the full extent with the rights, public and 
private, previously enjoyed by the noTnen Latinum. Some 
communities in Transpadan Gaul got this new jus Latii in 
665, and retained it until they acquired full citizenship; 
certain Italian, and particularly Etruscan, municipiri had it 
substituted for citizenship in 673 ; and Caesar from time to 
time extended it to other communities in Transpadan Gaul, 
Spain, and Gallia Narbonensis. By the end of the republic 
it had ceased to exist in Italy, but was pretty widely spread 
in the western provinces. One of the advantages it conferred 
on the inhabitants of municipia enjoying it (w'ho still con- 



250 


THE JUS GENTIUM AND JUS HONOKARIUM part in 

f 

tinned to be called latini coloniarii) was, that there were 
niany ways in which, by their own act, they could attain the 
full dignity of Komaii citizens. !N"on-latin peregrins could 
liot do so; and they were in an inferior position to the latini 
in that they could take no part in a transaction with the 
copper and the scales, no matter for what purpose employed, 
nor be parties to a stipulation conceived in the solemn form 
of sponsio, or a literal contract in its strictest form. But 
these disadvantages were every day becoming of less and less 
moment; for the ordinary transactions of trade and commerce 
were l^eing rapidly denuded of any peculiarities they had 
derived from the oldjvs civile, and remodelled in such a way 
as to make them available alike to citizen and non-citizen. 

Section 52.— The Law of Peopekty and the Pubucian 

Edict ^ 

There were necessarily many changes during the period 
in the law both of property and minor real rights. A variety 
of natural grounds of ownership were recognised by the judges 
to whom the question was referred whether or not a res nec 
•mancipi belonged to the party claiming it in a vindication.® 
The favour shown to peregrins cannot have stopped short of 
allowing them a right of property at all events in movables, 
even though it may not have been dominium ex jure Quiritiumj 
Land in the provinces belonged to the state, its occupants 
having strictly no more than a ri^ht of usufruct or possession 

^ See Riboreau, Thtorie de Vin honis habere ou de la propri4t4 pritorienne^ 
Paris, 1867 ; Voigt, Jus naL etc. vol. iv. app. xxi. p. 470 sq. ; Husohke, Dae 
Mecht der Publidanischcn Klage^ Stuttgart, 1874 ; Schulin (rev, Huschke), in 
KriL VJSchr. voL xviii. (1876), p. 526 sq.; Lenel, Beitrdge, p. 1 sq. ; Appleton, 

' De la Publicienne et de Tutilis vindicatio/' J^ouv. Dev. Hist. vol. ix. (1886), 
p. 481 vol. X. (1886), p. 276 sq. [Appleton, Histoire de la proprUUpr^toricn'm^ 
Paris, 1889; Audibert, Nouv. Dev. HwL vol. xiv. (1890), pp. 269-297-] 

^ [These must have been recognised as de facto grounds of ownership in the 
earlier republic, though not recognised as a title for vindication by any Ic^ 
actio.^ 

® Arg- Frag. Dosithei^ § 12 (in Coll, lihror. Jur. Anlejust. vol. ii- p. 164). 

^ Gai. ii. 7, 21. Under the empire certain favoured districts had a concession 
of what was called jus lialicurttf which, inter alia, rendered immovables within 
them suscej)tible of dominium ex jure Quiritium^ and of being acquired and 
transmitted by Roman modes of conveyance. On this subject see Savigny* 
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yet the tenure was popularly spoken of as dominium^ and 
protected by what was called a vindication.® Usucapion was 
no longer the result of prolonged possession pure and simple 
(p. 139), but now subject to the condition that the usucapient 
had acquired in good faith on a sufficient title, though he had 
either unwittingly derived his right from one who was not 
owner or not in a position to alienate, or else had neglected 
the proper form of conveyance.® The list of praedial servitudes 
was greatly increased, as witness the enumeration in Cicero’s 
list of the questions proper for the centumviral court; and 
it was probably in the provinces, where the civil forms of 
constituting such rights were inapplicable, that the governors 
in their edicts first sanctioned their creation by pacts and 
stipulations,—agreements fortified with stipulatory penalties 
in the event of the granter or his heirs impeding the grantee 
or his successors in the exercise of the right conferred.® In 
the matter of real securities the fiducia (p. 134) was still 
extensively employed; but alongside it had been introduced 
the pignus or pledge,—informal delivery of a movable by or 
for a debtor to his creditor, to be held by the latter until the 
debt was paid,® and the hypothec or mortgage by simple 

Verm. Schr. vol. i. p. 29 sq.; Beaudouin, in the Nouv. Hev. Hist. vol. v, (1881), 
pp. 145 sq. 692 sq., vol. vi. (1882), p. 684 sq.; Heistorbergk, Name u. Begriff d. 
Jus Italicum, Tubingen, 1885. 

* Vat. Frag. 315, 316. [Under the empire acquirers of such lands were also 
probably protected by an actio Puhliciana. In practice provincials were allowed 
to hold their lands subject to a sort of eminent domain by the state. See 
Lenel, Fd. perp. p. 148. OF. Mitteis, KcichsrecM, p. 91.] 

® There is no direct proof that this change took place during the republic ; 
but it may be inferred from the requirements of the Publician action. 

^ Cic. De Orat. i. 88, § 173 ; \supra, p. 176, n. 14]. 

* IHg. xlv. 1, fr. 86, § 3. This mode of constituting a servitude looks as 
if it were the creation of nothing more than a |>ersonal obligation ; but the 
resulting right was really regarded as a j%is in re. The recognition of nsus et 
patientia as a sufficient ground on which to maintain a servitude dates only from 
the second century of the empire, when the possibility was admitted of the 
quasi'tradition and quasi-possession of an incorporeal. [Of. Girard, p. 365.] 

^ That for a long time impignoration was in practice confined to movables 
can hardly be doubted: for reasons, see Dernburg, P/andrecht, vol. i. (Leijwic, 
1860), p. 46. The language of Gains {IHg. 1. 16, 238, § 2) shows that even in 
his time some jurists were of opinion that the word pignus could not be appro¬ 
priately applied to an immovable ; but with the substantial assimilation of the 
pigwus and h/ypotheca in the later law, the notion gradually lost ground, and is 
expressly disclaimed by Justinian {Inst. iv. 6, § 7). 
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agreement without possession,—imported from Greece and 
very alien to Homan legal principles, but so manifestly con¬ 
venient that, though originally limited to the conventional 
right of a landlord over the slaves, beasts, and implements of 
his farm tenant in security of the rent, it was soon extended 
to creditors generally, whatever the nature of their claims. 

But the most important change in the law of property 
during the period was that effected by the Publician edict, 
indirectly recognising the validity (1) of what Theophilus 
calls bonitary ownership as an actual though inferior owner¬ 
ship of res mancipi, and (2) of what got the name of honae 
Jidei possessio as a fictitious ownership of either res mancipi or 
res nec mancipi, valid against all the world except the true 
dominus. The accounts we possess of this edict are somewhat 
inconsistent and even contradictory; the explanation may be 
that it went through a process of amendment and expansion 
at the hands of successive praetors, and that eventually it may 
have had more than one section, without our always being 
able to say to which of them the criticism of a particular 
commentator is directed. But there is no doubt of its general 
tendency,—of the defects it was meant to correct and the way 
in which the correction was accomplished. 

One of the defects was this,—that if a man had taken a 
transfer of a res mancipi from its rightful owner, but simply 
by tradition instead of mancipation or cession in court, he 
did not acquire dominium ex jure Quiritium, and the trans¬ 
ferrer remained legally undivested. The result was that the 
latter was in law entitled to raise a rei rnmdicatm and oust 
the tiansferee, whose money he might have in his pocket; 
while if a third party had obtained possession of the thing, but 

There was a M. Publicius Malleolus praetor about 519, and a Q. Publicius 
praetor about 687. The latter was praetor the year before Aquilius Gallus, who, 
Cicero says, invented the formidae de dolo. It is hardly credible that the 
Publician action should have preceded these by more than a century and a half. 
See Pemice, Laheo, ii. (2nd ed.) p. 340, n, 4. [The praetor mentioned by 
Cicero, Pro Chi&nt. 45, can hardly have been the author, as he was praetor 
perejrimu. Appleton, JBistoire de la proprUU pritorienne, vol. i. p. 34, holds 
that the action must have been a good deal older than Cicero, and probably 
introduced towards the end of the sixth century. Consult also upon the nature 
of the edict generally, Lenel, Palingeneaia, ii. p. 511 ; Cuq, p. 507 aq, ; Girard, 
pp. 341.|§6 j Erman, in Z. d. Saif. SUft. zi. p. 212 ag.'] 
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in such a way as n&t to be amenable to an interdict, the 
transferee could have no efTectual vindication against him, 
not being in a position to aver or prove dominium ex jure 
Quiritivm, The first difficulty was overcome by the exceptio 
rei vmdUae et tradiiae, also a praetorian remedy, and probably 
older than the Publician; to the transferrer’s vindication 
on the strength of his unextinguished quiritary right, the 
transferee pleaded sale and delivery as an effectual praetorian 
defence.^* But when a third party was in possession, and the 
transferee by simple delivery had to take the initiative, the 
position was more complicated. Such third party might be 
in perfect good faith; he might even have acquired from the 
original transferrer, and fortified his acquisition with a formal 
conveyance. But that was no sufficient reason in equity why 
he should be allowed to defeat the prior right of the original 
transferee, who, if he had possessed for the requisite period of 
usucapion before the third party came upon the scene, would 
have cured the defect of the informal delivery and acquired 
an unassailable quiritary right. So the praetor announced in 
his edict that if a man came to him and represented that 
he had bought a res manxijpi from its owner, and had had it 
delivered to him, but had lost possession within the period 
of usucapion, he (the praetor) would allow him a vindication 
embodying a fiction of usucapion, with which he might proceed 
either against the transferrer or any third party withholding 
the thing in question. 

The instruction to the judge in such a case, instead of 
being in the simple and straightforward words—“ If it appear 
that the thing in question belongs to the plaintiff in quiritarian 
right” (p. 245), ran thus: ‘^Supposing the plaintiff to have 
possessed for the requisite period of usucapion the thing in 
question, which ho says he bought and got delivery of,—if 
in that case it would appear to you that said thing belongs 
to the plaintiff in quiritary right,” and so on.^® The publica- 

It must have been older than the general exceptio doU; for if this had been 
in existence the special one would have been unnecessary. 

[Or if the transferrer had re-acquired possession the transferee could sue 
him, and could paralyse his defence of jvMum dominivm, if the praetor allowed 
it at all, by the reply of res vendita et tradita. ] 

Tliis is a free rendering of the formula as given by Gaius (iv. 36), in order 
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tion of such an edict and the formula of the action based 
upon it—which, though of praetorian origin, was in many 
respects dealt with as an actio juris civilis and just a variety 
of the r&i vindicatio —had the same effect as if the legislature 
had directly enacted that in future delivery of a res maTVcipi 
in pursuance of a sale or other good cause should straight¬ 
way confer a right of ownership in it, even before usucapion 
had been completed. Till then, however, the transferee was 
not quiritary owner; the thing in question was only in bonis, 
of his belongings ”; the legal title, though a very empty 
one,— nudum jus Quiritium}^ —^remained in the transferrer; 
it was only with the completion of the usucapion that it 
became the transferee’s 'pleno jure}*^ The inevitable result of 
the recognition of this tenure in bonis was that mancipation 
came to be regarded in many cases as an unnecessary formality, 
and the marvel is that it continued to hold its ground at all. 
The explanation may be that it afforded a substratum for and 
gave force of law to the leges nuTicupatae that accompanied the 
negotivm per aes et libram (p. 133); and although many of 
these might quite well be thrown into the form of stipulations, 
yet thei-e were others that it may have been thought safer to 
leave to take effect under the provisions of the earlier law. 

The second case that was met by the Publician edict— 
whether as originally published or by an amendment of it 
cannot be determined —was that of the bona fids transferee 

to distinguish the matter of fiction from that which had to be established by 
proof,—the sale and delivery, the ownership of the seller, eto. It is noteworthy 
that Gains says nothing of hona Jides on the part of tlie plaintiff, although in 
his time it was undoubtedly required ; from which Pemice {Labeo, vol. ii. 2nd 
ed. p. 840 sq.) conjectures that it was not mentioned in the edict. 

While sale alone was mentioned in the edict, all other titles of ownership 
were brouglit within it by interpretation. [See Cuq, p. 511; Girard, p. 341, n. 8.] 

« Gai. i. 54, iii. 166. 

Ho ceased to have any beneficial interest in what he had transferred 
(Gai. ii. 88, iii. ] 66). But, under the rules of the early empire, it was only the 
quiritarian owner that could so effectually manumit a slave as to make him a 
citizen (Gai. i 17 ; Ulp. i. 16); and it was he, and not the boi^itarian manumitter, 
that became tutor of a non-citizen freedman who was a pupil, or a freedwoman 
of any age (Gai. i. 167 ; Ulp. xi. 19). [So it was he alone that could bequeath 
a legacy per vitidicationcm, Gai. ii. 196.] Gai. ii. 41. 

“ [Appleton, in the work above cited, i. p. 49, and Girard, p. 341, n. 3, affirm 
the unity of the aCHon and edict, but opinions vary. Cf. Lenel, as in u. 1 supra.'\ 
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of a thing by purch^ise or other suflicient title, who, having 
lost possession of it before usucapion, found to his cost that 
the transferrer had not been its owner, that no ownership 
therefore had been transmitted to him (the transferee), and 
that consequently he was not in a position to raise a vindi¬ 
cation with its averment of dominium ex jure Quiritium}^ 
As against the true owner, whose property had been disposed 
of by a stranger behind his back, there would have been no 
equity in giving him an action; but as against all the world 
except the true owner his better right ” was recognised by 
the praetor,who accorded to him also a vindication proceeding 
on a fiction of completed usucapion; for usucapion cured the 
defect of his title, just as it did that of the bonitarian owner. 
In this way the praetors introduced that honae fidei possessio 
which was worked out with much skill by the jurists of the 
early empire, and which assumed very large proportions in 
the Justinianian law when the term of prescription had been 
greatly prolonged, and the difficulty of proving property (as 
distinguished from honae fidei possession) consequently very 
much increased. 

Section 53.—Development of the Law of Contract^ 

It is impossible within reasonable limits in such a sketch 
as this to indicate a tithe of the amendments that were 
effected on the law of obligations during the period whose 
distinguisliing features were the rise of a jm gentium and the 
construction of the praetor’s edict. In every branch of it 
there was an advance not by steps but by strides; in that 
of obligations arising from contract, of those arising from 
delict, and of those arising from facts and circumstances, such 

This case is the only one alluded to by Justinian {hxsL iv. 6, 4). He had 
abolished the distinction between quiritariati and bonitarian property, and so it 
was unnecessary for him to mention the other. [See Digest, vi. 2, 1 pr., wliere 
the words “non a domino ” inserted in the edict are pi'obably a Tribonianism.] 

[It would not, however, prevail against another acquirer from the same 
author whoso conveyance was prior in date, nor apparently against one who 
acquired from a diflerent author, Dig, vi. 2, fr. 9, § 4 ; Girard, p. 344.] 

^ See Bekker, Akt. vol. i. chaps. 5-8, and app. D, E, F, and vol. ii. chaps. 16, 
16 ; Voigt, JvA 7 uit. etc. vol. iii. §§ 106-124, and vol. iv. apjj. xix. xxi. |add 
Buckler, Contract in Roman Law], 
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as unjustifiable enrichment at another" person’s cost.* The 
law of suretyship, in its three forms of sporisio, fidepromissio, 
and Jidejussio, received considerable attention, and formed the 
subject of a series of legislative enactments for limiting a 
surety’s liability; ® while that of agency, which was sparingly 
admitted in Rome, had a valuable contribution from the 
praetorian edict, in the recognition of a man’s liability more 
or less qualified for the contractual debts of his JUiifamilias 
and slaves, as also, and without qualification, for the debts 
properly contracted of persons, whether domestically subject 
to him or not, who were managing a business on his account, 
or whom he had placed in command of a ship belonging to 
him.* The development of the law in the matter of obliga¬ 
tions generally was greatly facilitated by the praetorian 
simplification of procedure and introduction of new forms of 
actions; the instruction to a judge—“ Whatever in respect 
thereof the defendant ought to give to or do for the plaintiff, 
in that condemn him,” preceded by a statement of the cause 
of action, giving wide scope for the recognition of new sources 
of liability. 

The origin of the verbal contract of stipulation ® and its 
actionability under the Silian and Calpurnian laws have been 
treated of in previous sections (§§ 39-41). It was theoretically 
a formal contract, i.e. creative of oliligation on the strength of 
the formal question and answer interchanged by the parties, 
even though no substantial ground of debt might underlie it.® 
But in time it became the practice to introduce words—the 
single word recte was enough—excluding liability in case of 
malpractice (clausula JMi ); and finally even that became un¬ 
necessary when the praetors had introduced the general exceptic 

2 Sucli obligations—usually imposing the duty of restitution of unjustifiable 
gains—tilled a considerable space in the practice and doctrine of the period, and 
early gave rise to a variety of brocards, e.<j. “Nemo cum alterius damno lucran 
debet,” “ Nemo damnum seutire debet per lucrum alterius,” etc. 

3 See Gai. iii. §§ 118-127. * See Gai. iv. §§ 69-74. 

® See the literature on Stipulation in § 39, note 1. 

*’ AT. g. if A promised B {spmideaf spondeo) a certain sum, B was entitled to 
action for it, although it might have been the jirico of a thing sold which B had 
not delivered. But as a stipulation might at all times be conditional or subject 
to a limitation of time, a purchaser in such a case os this could easily protect 
himself by making 'his promise conditional on delivery. 
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Mii pleadable aa an equitable defence to any personal action. 
And it was essentially productive only of unilateral obl^ation, 
i,6. the respondent in the interrogatory alone incurred liability; 
if mutual obligations were intended, it was necessary that each 
should promise for his own part, with the result that two 
contracts were executed which were perfectly independent. 
Originally the only words that could be employed were 
spondee i on the one side, spondeo on the other; and in this 
form the contract was juris dvilis and competent only to 
citizens (and non-citizens enjoying commercium In time 
the words jyromittis ? promitto, came to be used alternatively. 
They were not new words in the law; for the expression dicta 
et promissa had long been familiar in reference to the assur¬ 
ances given by a party transferring a thing by mancipation,® 
They seem, eventually at least, to have been competent to 
peregrins as well as citizens; although that may not have 
been until the stipulation had become of daily use amongst 
the former in the still simpler phraseology dahis ? ddbo, facies ? 
faciam. 

Originally competent only for the creation of an obligation 
to pay a definite sum of money, and afterwards one for delivery 
of a specific thing other than money, the contract came in 
time, by the simplification of the words of interrogatory and 
response, the substitution of the condictions of the formular 
system for the legis cuitiones of the Silian and Calpurnian laws, 
and the introduction of the actio ex stipulatu to meet cases of 
indefinite promise, to be adaptable to any sort of unilateral 
engagement, whether initiated by it or only confirmed. No 
better illustration of its capabilities could be desired than the 
general stipulation formulated by Aquilius Gallus as the pre¬ 
cursor of an equally general formal release by acceptilation: 
‘‘ Whatever on any ground you are, or will be, or ought to be 

^ It is said that this restriction of the ^ponsio to citizens must in time have 
been given up, as, though mentioned by Gaius (iii. §§ 93, 119, 179), it is not 
noticed by any of the later jurists. But Caracalla’s extension of citizenship to 
all the free inhabitants of the empire is probably sufficient to explain the 
omission. A further peculiarity of the word ^ondes was that when used by a 
surety it did not bind his heir (Gai. iii. 120, iv. 113). 

* See supra^ p. 183. For the probable connection of the words with the dex~ 
true promifsio in an appeal to Fides, see supra, § 12, note 2. 

17 
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bound to give to or do for me, now or at a future date; what¬ 
ever I am or shall be in a position to claim from you by any 
sort of process; whatever of mine you have, hold, or possess, 
or would be in possession of but for your fraud in parting with 
it,—of whatever may be the value of all these do you promise 
to pay me the amount in money ? ” ® It was of immense 
service too outside the ordinary range of contract in what were 
called necessary (in contradistinction to voluntary) stipulations. 
For example, if a man complained that the safety of his house 
was endangered by the ruinous condition of that of his neigh¬ 
bour, the latter was required under serious penalties to give 
his stipulatory undertaking that no damage should result; a 
tutor before entering on office had to give his cautio (as such a 
necessary stipulation was technically called) that his pupil’s 
estate should not be diminished in his hands; an attorney 
appearing in a litigation could be required to give his cautio to 
the other side that his principal would ratify his procedure; a 
usufructuary before entering on the enjoyment of his life- 
interest had in the same way to give security to the reversioner 
against waste, and so forth (p. 349).^° In aU directions 
advantage was taken of the stipulation to bind a man by 
formal contract either to do or refrain from doing what in 
many cases he might already be bound ipso jure to do or 
abstain from doing; and that because of the simplicity of the 
remedy—an action on his stipulation—that would lie against 
him in the event of his failure. 

A second form of contract that came into use to a con¬ 
siderable extent in the latter half of the republic is what is 
commonly called the literal contract or, as Gains phrases it 
with greater accuracy, the ^umien transscripticium}^ ISTotwith* 

^ Just. Inst. iii. 29, 2. 

See a variety of such stipulations, praetorian and judicial, in Just. iTist. iii.. 
tit. 18. Also infra, p. 349 sq. 

^ Literature: Savigny, "‘Ueber den Literalcontraot der Rbmer” (originally 
1816, with additions in 1849), in his Verm. Schriften, vol. i. p. 206 sq. ; Keller, 
in Sell’s Jahrh. f. hist. u. dogm. Bearheit. des rbm. RecMs, vol. i. (1841), p. 93 
sq.; Gneist, Die formdlen Vertraqe d. r'6m, Bechts (Berlin, 1846), p. 321 sq.; 
Helmbach, Die Lehre vom Creditum (Leipsic, 1849), p. 309 sq.; Pagenstecher, De 
literar. obligcUione, etc., Heidelberg, 1861 ; Daraz, Oesch. d. rbm. Jteekts, vol. ii. 
p. 42 sq. (where there is a rtsumS of the earlier literature and principal theories); 
Gide, In Bev. de Ltgislat. vol. iii. (1873), p. 121 sq.; Buonamici, in Arch. Oiurid, 
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Standing the prolific literature of which it has been the subject, 
it must be admitted that in many points our knowledge of it 
is incomplete and uncertain. The prevalent opinion, formed 
before the discovery of the Verona MS. had made known 
Gaius’s description of it, and almost universally adhered to 
ever since, is that such contracts were created by entries in 
the account-books which the censors insisted that all citizens 
of any means should keep with scrupulous regularity. They 
are often alluded to by the lay-writers ; but the text principally 
relied on is what remains of Cicero’s speech for the player 
■Roscius. The latter had been sued by Fannius in an actio 
certae credUae pecuniae for 50,000 sesterces, with the usual 
one-thW more by way of penaltyCicero’s argument was 
that as c&rta credita pecunia could arise only from loan, stipu¬ 
lation, or expensilation (a popular name for literal contract), 
and neither of the two first was averred, the ground of action 
must have been the last. “ But where,” he proceeded, “ is the 
evidence of it ? Fannius has produced his adversario (journal, 
day-book, or memorandum-book), which are useless for such a 
purpose; but as for his codices accepti et expensi (records of 
receipt and expenditure), which might have been received as 
proof of debt due by Roscius, not a single entry relating to the 
matter has been posted in them during these three years.” On 
this, supplemented by various incidental remarks elsewhere, the 
conclusion has been formed that a citizen who made an entry 
in his codex —whether of the nature of a cash-book or a ledger 
is much disputed—to the debit of another, thereby made the 
latter his debtor for a sum recoverable by an actio certae 
creditae pecuniae. 

Gaius in his description of the contract does not mention 
the codices ; but his account is not inconsistent with the notion 
that the entries {nomina) of which he speaks were made in 
them. He says that those entries were of two sorts, nomina 
arcaria and nomina transscripticia. The former were entries 

vol. xvi. (1876), p. 3 aq.; Gide, ^tvdea anr la Novation (Paris, 1879), p. 185 aq. ; 
Baron, Die Condictionen (Berlin, 1881), §§ 11, 12. [See Appendix, p. 430.] 

Introduced by the Silian law with reference to the legia oAtio per oondio 
tionem {supra, § 40), and continued by the praetors in the formular actio certae 
creditae pecuniae whicn was substituted for it (Gai. iv. 13), [also iv. §§ 171, ISO], 
w Gai. iii. 128-184. 
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of advances in cash; and of them he observes that they did 
not create obligation, but only served as evidence of one already 
created by payment to and receipt of the money by the 
borrower. Of the latter he says there were two varieties,— 
the entry transcribed from thing to person, and that transcribed 
from one person to another; and that both of them were not 
probative merely but creative of obligation. The first was 
effected by a creditor (A) entering to the debit of his debtor 
(B) the liquidated amount of what the latter was already 
owing as the price of something purchased, the rent of a house 
leased, the value of work done, or the like. The second was 
effected by A transcribing B’s debt to the debit of a third 
party (C), hitherto a debtor of B’s, and who consented to the 
transaction; A at the same time crediting B with the sum 
thus booked against C, and B in his books both crediting 0 
with it {acceptilatio) and debiting A {eoipeTisilatio)}^ 

All this at first sight seems just a series of bookkeeping 
operations. But it was much more than that for the Roman 
citizens who first had recourse to it. There was a time when 
sale, and lease, and the like, so long as they stood on their own 
merits, created no obligation enforcible at law, however much 
they might be binding as a duty to Tides or (as moderns would 
say) in the forum of conscience; to found an action they 
required to be clothed in some form approved by the jus civile. 
The nexmu (§ 31) may have been one of those forms, the 
vendee or tenant being fictitiously dealt with as borrower of 
the price or rent due under his purchase or lease; the stipula¬ 
tion was another, the obligation to pay the price or rent being 
made legally binding by its embodiment in formal question and 
answer. But stipulation was competent only between persons 
who were face to face {inter praeserdes), whereas expensilation 
was competent also as between persons located at a distance 
from each other {inter dbsentes')}^ This of itself gave expensila- 

[For a theory of Voigt’s, see Appendix, Note d, p. 4S0.] 

^ Gai, iiL 138. Many jurists are of opinion that the booking of a debt arising 
out of an antecedent formless transaction created a literal obligation whether the 
debtor authorised it or not. But this is inconsistent with the idea of con¬ 
tract. Gains says nothing about the assent required from the debtor. Theophilus, 
however, in his Paraphr. Inst. iii. 2, 21,—the only professional account we have 
of the litetarum oUigatio except that of Gains,—speaks of express authority given 
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tion—^which, originally at least, was as much a Tiegotium jttHs 
civilis as the sponsio^^ — an advantage in some cases over 
stipulation. But it had also this further advantage, which was 
not affected by the subsequent recognition of the real and con¬ 
sensual contracts as productive of legal obligation on their own 
merits,—that it paved the way for subsequent transcription 
from one person to another. This latter must have been of 
infinite convenience in commerce, not only by enabling traders 
to dispense with a reserve of coin, but by obviating the risks 
attending the transit of money over long distances. It was 
this that led, as Theophilus says was the case, to the conversion 
even of stipulatory obligations into book-debts; it was not that 
thereby the creditor obtained a tighter hold over his debtor, 
but that an obligation was obtained from him which in a sense 
was negotiable and therefore more valuable.^^ 

The evolution of the four purely consensual contracts— 
sale, location, partnership, and mandate — supplies matter 
for one of the most interesting chapters in the whole history 
of the law. They did not and could not all follow identically 
the same course; location ran most nearly parallel with 
sale; but partnership and mandate, from their nature, not 
only started at a d'fferent point from the other two, but 
reached the same goal with them—that of becoming pro¬ 
ductive of obligation simply on the strength of consent inter¬ 
changed by the parties—by paths that were sometimes far 


by him. Indeed he makes the literarum ohligatio the act of the debtor himself ; 
for he describes it as a writing at the request of the creditor, but under the hand 
of the debtor, whereby the latter bound himself afresh to pay a sum already due 
by him under a consensual, real, or verbal contract. It is quite possible that, 
under the empire and after the time of Gaius, such a document came to be spoken 
of as a lUer<vrum ohligcUio ; but it does not follow that it was that of the republic 
and early empire, as to which the account of Gaius must be preferred. We may 
take from Theophilus, however, that the debtor had to be a consenting party. 
And it is not unreasonable to suppose that in early days, before sale, etc., were 
actionable on their own merits, the thing sold would not be delivered, nor posses¬ 
sion given of the house let, until authority to make the book-entry had been 
given. “ See Appendix, Note H, p. 419. 

Delegation, the substitution by a debtor of a debtor of his own in his stead, 
was not necessarily associated with literal obligation ; for it was quite common 
during the empire, after the practice of keeping household account-books had died 
out. But there is good reason for believing that originally it was always followed 
by relative entries in the books of all the parties. 
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apart. Nevertheless a sketch of the history of the rise of 
the independent contract of sale may be sufficient to indicate 
generally some of the milestones that were successively passed 
by all four.^® 

Going back as far as history carries us, we meet with it 
under the names of emptio and venditio; but meaning no 
more than barter; for emere originally signified simply to 
take or acquire.^® Sheep and cattle {pectus, hence peatunia) 
may for a time have been a very usual article of exchange 
on one side; and then came raw metal weighed in the 
scales. But it was still exchange; instant delivery of goods 
on one side against simultaneous delivery of so many pounds’ 
weight of copper on the other. With the reforms of Servius 
Tullius came the distinction between res mancipi and nec 
mancipi, and with it a regulated mancipation for sale and 
conveyance of the former (§ 13). It was still barter; but 
along with it arose an '^Inigation on the part of the transferrer 
of the res mafrucipi tc warrant the transferee against eviction, 
—a warranty that was implied in the mancipation (p. 130). 
Whether this rule obtained from the first or was the growth 
of custom it is impossible to say; but it is in the highest 
degree probable that it was the XII Tables that fixed that 
the measure of the transferrer’s lia)>ility to the transferee in 
the event of eviction should be double the amount of the 
price.^® Equally impossible is it to say when the practice 
arose of embodying declarations, assurances, and so forth in 
the mancipation {leges mancipii), which were held binding on 
the strength of the negotium jv/ris civilis in which they were 
clothed. They received statutory sanction in the XII Tables, 

** The literature on the history of the contract of sale is profuse, but mostly 
scattered in periodicals, and much of it very fragmentary. It may be enouglx 
to refer to Bechmaun, Oeach. d. Kaufi im rSm. ItecJU, Erlangen, 1876 ; three 
articles by Br^ard, in the Nouv. Mev. Hist. vol. vi. (1882), p. 180 sf., vol. vii. 
(188S), p. 686 sq. and vol. viii. (1884), p. 305 sq. ; and Mommsen, “Dio rdm. 
Anfange von Eauf u. Miethe,” in the Z. d. Sav. Stift. vol. vi. (1886), JR.A. 
p. 260 sq. [Add Earlowa, Rbm. RO. ii. 611-632. The reader may also be refeired 
to Moyle, Cmiracl of Setle in the Civil Law, Oxford, 1892, and Mackintosh, 
The Roman Law of Sale, Edinburgh, 1892, though these works only deal with 
the history of the contract incidentally. ] 

Festua, v. Redemptores (Bruns, p. 2S6); Paul. Diac. vv. Ahemito and 
Rmere (Bruns, pp. 262, 267). » Paul. Sent. ii. 17, 1, 8 
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in the well-known words, “cum nexum faciet mancipianique, 
nti lingua nuncupassit ita jus esto,”—substantially, " whatever 
shall by word of mouth be declared by the parties in the 
course of a transaction f&r aes et lih'am in definition of its 
terms shall be law as between them.” 

The substitution by the decemvirs of coined money that 
was to be counted for rough metal that had been weighed, 
converted the contribution on one side into price (jpr€tmm\ 
as distinguished from article of purchase (mero^ on the 
other; and sale thus became distinct from barter.*^ In 
contemplation of the separation of the mancipation and the 
price - paying, and the degeneration of the former into a 
merely imaginary sale,®** they enacted that, mancipation not¬ 
withstanding, the property of what was sold should not pass 
to the purchaser until the price had been paid or security 
by sureties (mtZes) given for it to the vendor; and it was 
probably by the interpretation of the pontiffs that this was 
added to the rule,—that until the price was paid no liability 
for eviction should attach to the transferrer (or auctor). 
The reason of the provision in the XII Tables was that a 
vendor who, before receiving the price, had mancipated or 
delivered a thing sold by him, had no action to enforce pay¬ 
ment of the former; and in such circumstances it was 
thought but right to give him the opportunity of getting 
back the thing itself by a real action. It might be, how¬ 
ever, that the price had been paid, and yet the vendor 
refused to mancipate. It was long, apparently, before the 
purchaser could in such a case compel him to do so. But 
with the introduction of the legis actio per coTidictionem (§ 41) he 
(the purchaser) had undoubtedly the power to recover the money 
on the ground of the vendor’s unjustifiable enrichment,—that 
the latter had got it for a consideration which had failed {causa 
data causa non secuta) ; and it is possible that before that he 
had a similar remedy per judicis postulationem (§ 3 5), 

^ Paul, in Dig. xviii. 1, fr. 1, pr. [Supra^ p. 68.] 

Ima^inaria venditio (Gai. i. 119). 

^ VadiTnonium, as the engagement of vades was called, was one of the formal 
contracts of the XII Tables, but went out of use at a comparatively early date. 
See aupruy p. 144, and Gellius, xvi. 10, 8. [Consult also Cuq, Inat. Jurid. 
p. 382.] 
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Down to this point, say the beginning of the sixth century, 
there were three several obligations consequent on sale of a 
res mandpi; but not one of them arose directly out of the 
sale itsel£ or could be enforced simply on the ground that 
it had taken place. The vendor was bound to support the 
purchaser in any action by a third party disputing his 
right, and to repay him the price twofold in the event of 
that third party’s success; and he was bound, moreover, to 
make good to him any loss he had sustained through a 
deficiency of acreage he had guaranteed, non-existence of 
servitudes he had declared the lands enjoyed, existence of 
others from which he had stated they were free,^'^ incapa¬ 
bility of a slave for labour for which he was vouched fit, and 
so on. But these obligations were binding, not in virtue of 
the sale per se, but of the transaction per aes et lihram super¬ 
induced upon it; and if the vendor had at any time to return 
the price on failure to mancipate what he had sold, it was 
not because he had committed a breach of contract, but 
because he had unjustly enriched himself at the purchaser’s 
expense.^® 

In sales of res nec mandpiy just as in those of res mancipi, 
a vendor who had been incautious enough to deliver his 
wares before he had been paid, or had got stipulatory security 
for the price, or had converted it into a book-debt, might 
recover them by a real action if payment was unduly 
delayed; while the purchaser who had paid in advance 
but failed to get delivery might also get back his money 
from the vendor on the plea of unwarrantable enrichment. 
But as mancipation was unnecessary for carrying the property, 
—as some think, incompetent [p. 137],—some other machinery 
had to be resorted to than that of the copper and the scales for 
imposing upon the vendor an obligation of warranty against 
eviction, defects, and so forth. It may be that, until trade 
began to assume considerable proportions, and when a trans- 

Cioero sayB {De Off, iii 16, § 65) that, though by the XII Tables it was 
enough if a vendor per aes et lihram made good his positive assuranoes lingua 
mmeupaaait ita jus esto), the jurists held him responsible for reticence about 
burdens or defects he ought to have revealed, and liable in a poeTia dupli exactly 
as if he bad guaranteed their non-existence. 

» [et Girard, p. 281.] 
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action was between citizens, a purchaser was content to rely 
partly on the honesty of his vendor, partly on the latter’s 
knowle(^e that he ran the risk of prosecution for theft if 
what he had sold belonged to another,®® and partly on the 
maxim, common in all ages and climes, caveat emptor. When 
it was one between a citizen and a peregrin, a different set of 
rules may have come into play; for between them disputes 
were settled by recuperators (p. 210), whose decisions were 
arrived at very much on considerations of natural equity. 
It was the popularisation of the stipulation that facilitated 
a further advance, rendered all the more necessary by the 
expansion of intercourse with foreigners and the cessation of 
recuperation. 

We read of a satisdatio secundum mancipiv/m,^ a stipulatio 
hah&re IwefrCy and a stipulaiio duplae. The nature of the first 
is obscure; it seems to have been connected with mancipatory 
sales, and probably to have been the guarantee of a sponscn' 
for the liabilities imposed upon the vendor by the transaction 
per aes et lihram and the verha nuTuyapata that were covered 
by it.®^ The stipulation habere licere occurs in Varro, in a 
collection of styles of sales of sheep, cattle, etc., some of which 
he says were abridgments of those of M. Manilius,.who was 
consul in the year 605.®® It was the guarantee of the vendor 
of a res Tiec mancipi, or even of a I'es maucipi sold without 
mancipation, that the purchaser should have peaceable enjoy¬ 
ment of what he had bought; it entitled him to reparation on 
eviction, measured not by any fixed standard but according to 
the loss he had sustained. It cannot have been introduced, 
therefore, until after the leae Aehuiia and the formulation by 
the praetor of the actio ex stipulatu (p. S3 7). The idea of the 
stipvlatio duplae may have been borrowed from the duplum 
incurred by a vendor on the eviction of a purchaser acquiring 
a thing by mancipation \ for one of its earliest manifestations 

^ " In rebus mobilibus . . . qui alienam rem vendidit et tradidit furtum 
comxnittit *’ (Gai. ii. 50). 

^ [Of. Karlowa, Rdm. RO. il. 622.] 

» Varro, De R. R. ii. 2, §§ 6, 6, ii. 6, § 11 (Bruns, p. 310). There are other 
stylos in other parts of book ii. applicable to sales of swine, goats, donkeys, etc., 
which Bruns has not extracted ; the two noted above refer to sales of sheep and 
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was in the edict of the curule aediles (p. 242), who insisted on 
it from persons selling slaves,^® probably because the dealers 
were for the most part foreigners, and therefore unable to 
complete their sales 'per aes et lihraTn. Judging from Varro, 
it was a form of stipulation against eviction that in his time 
was used only in sales of slaves; although he adds that by 
agreement of parties it might be limited to a simplum. 

We learn from the same writer—what is also indicated in 
various passages of Plautus—that the vendor at the same time 
and in the body of the same stipulation guaranteed that the 
sheep or cattle he was selling were healthy and of a healthy 
stock and free from faults, and that the animals had not done 
any mischief for which their owner could be held liable in a 
noxal action; and similarly that a slave sold was healthy and 
not chargeable for any theft or other offence for which the 
purchaser might have to answer. If any of those guarantees 
turned out fallacious, the purchaser had an actio ex stipulatu 
against the vendor: Whereas the plaintiff got from the 
defendant a stipulation that certain sheep he bought from him 
were healthy, etc. [repeating the words of guarantee], and that 
he, the plaintiff, should be free to hold them ihahere licere)^ 
whatever it shall appear that the defendant ought in respect 
thereof to give to or do for the plaintiff, in the value thereof. 
Judge, condemn him; otherwise, acquit him.” It is an 
observation of Bekker’s®^ that the actio empti in its original 
shape was just a simplification of the actio ex stipulatu on a 
vendor’s guarantees; the stipulations to which allusion has 
been made had become such unfailing accompaniments of a 
sale as to be matters of legal presumption; the result being 
that the words “ whereas the plaintiff hougJvt from the defend¬ 
ant the sheep about which this action has arisen,” were 
substituted in the demonstratio (as the introductory clause of 
the formula was called) for the detailed recital of what had 
been stipulated. Bekker justifies this by reference to the 
language of Varro,*® who seems to include under the words 

» Ulp. in Dig. xxi. 2, fr. 37, § 1. 

De R. R, ii. 10, 5 (Bruns, p. 311), compared with his styles for sales of 
sheep and other animals. 

Bekker, Aktitmen, vol. i. p. 158. 


See Bekker, l.e. p. 157 note 72. 
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emjptio vmditio not merely the agreement to buy and sell but 
also the stipulations that usually went with it. 

The introduction of an cictio empti in this shape, however, 
was far from the recognition of sale as a purely consensual 
contract. If the price was not paid at once, the purchaser 
gave his promissio for it, or got some one on whom the vendor 
placed more reliance to do so for him,®® or else the vendor 
made a book-debt of it; and if it had to be sued for, it was in 
all those cases by a condictio c&rt% and not by an action on the 
sale. If the price was paid but the thing purchased not 
delivered, the only remedy open to the purchaser was to get 
back his money by the same condiction; unless, indeed, the 
guarantee hahere li^ere was held to cover delivery, in which 
case the purchaser might obtain damages in an cxtio ex stipulatu 
under the name of actio empti. But this actio empti, whether 
insisted in on the ground of non-delivery, eviction, or breach 
of some other warranty, was really an action on the verbal 
contracts that had accompanied the sale,—a stricti juris action, 
in which the judge could not travel beyond the letter of the 
engagements of the purchaser. In the latter years of the 
republic, and probably from the time of Q. Mucius Scaevola,®^ 
it was a honae fidei action. How had the change come about ? 
A single case of hardship may have been sufficient to induce 
it, such as the defeat of a claim for damages for eviction on 
the ground that the stipulatory guarantee had been accidentally 
overlooked. Says Ulpian,—As the stipulatio duplac is a thing 
of universal observance, action on the ground of eviction will 
lie ex empto if perchance the vendor of a slave have failed to 
give his stipulatory guarantee ; for everything that is of general 
custom and practice ought to be in view of the judge in a hono/t 
fidei judiGiumy ®® 

Very little was required to convert the stricti juris actio 
empti, really nothing more than an axtio ex stipulatu, into a 
honae fidei one,—simply the addition by the praetor of the 
words “ on considerations of good faith ” {ex fide hona) to the 

» Varro, ii. 2, § 6. 

^ Cic. De Off. iii. 17, § 70; [iii. 16, § 66. Some writers hold that it was 
BO recognised by the end of the sixth century. See Bechmann, Kavf, i. p. 505 ; 
Buckler, CerntrouA in Roman Law, p. 144.] 

^ Ulp. lib. 1 ad ed. aedil. in Dig. xxi. 1, fr. 81, § 20. 
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** whatever the defendant ought to give to or do for the 
plaintiff,*’ The effect, however, was immeasurable. Not 
that it did away with the practice of stipulatory guarantees; 
for Varro wrote after the time of Q. Mucius (who speaks of 
the action on sale as a honae fidei one),®’^ and references to 
them are abundant in the pages of the classical jurists.*® But 
it rendered them in law unnecessary. It made sale a purely 
consensual contract, in which, in virtue of the simple agree¬ 
ment to buy and sell, all the obligations on either side that 
usually attended it were held embodied without express formula¬ 
tion or, still less, stipulatory or literal engagement. And in 
instructing the judges to decide in every case between buyer 
and seller suing ex empto or ex vendito on principles of good 
faith, it really empowered them to go far beyond “ general 
custom and practice," and to take cognisance of everything that 
in fairness and equity and common sense ought to influence 
their judgment, so as to enable them freely to do justice between 
the parties in any and every question that might directly or 
indirectly arise out of their relation as seller and buyer.*® 

The history of the four real contracts- rmutuwm {i.e. loan 

of money or other things returnable generically), commodate 
(i.e. loan of things that had to be returned specifically), deposit, 
and pledge—is more obscure than that of the consensual ones.^ 
Down to the time of the Poetilian law, loan of money, corn, 
etc., was usually contracted per aes et lihram (§ 31); and it is 
probable that after the abolition of the neoGum the obligation 

Gai. iv, 47. ^ See aupra^ note 83. 

Indeed one of the purposes for which a honae fidei actio empti was some* 
times employed was to compel a vendor to ^ivo a stipulatio diiplae or simplae 
when it had by oversight been omitted, and the purchaser conceived it might be 
of service to him. 

^ [The foregoing view of the origin of sale as a consensual contract is supported 
in the main by Girard, Droit Romain^ p, 624, who sees in the doctrine of the 
pcricultinn a distinct survival of the double stipulations. For other views, see 
Pemice, Laheo^ i. p. 456 ; Cuq, p. 696 sq. As to the period when the contract 
first became enforcible as a bonae fidei one, see Girard, p. 526 ; supra^ n. 34.] 

^ See Heimbach (as in note 11), pp. 498 sq,, 638 sq.; Bekker, Doci PlatUini 
de rebus creditis, Greifswald, 1861 ; Demelius, in the /. JtCf. vol. ii. (1863), 
p. 217 / Bekker, Aktioneu^ vol. i. p. 306 sg, ; Ubbelohde, Zur Oesch^ d, 

benannten Itealcontraete^ Marburg, 1870 ; Huschke, Die Lehre vom Darlehn, 
Leipsic, 1882. [Add Ouq, pp. 630-641,] 

[See swpra, p. 164.] 
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on a borrower to repay the money or com advanced to him 
was made actionable, under the SHian and Calpurnian laws 
respectively, by a stipulation contemporaneous with the loan 
(§§ 39, 40). With the rise of the jus gerUiv^t loan became 
actionable on its own merits,—that is to say, the advance and 
receipt of money as a loan of itself laid the borrower under 
obligation to repay it, even though no stipulatory engagement 
had intervened; the res —in this case the giving and receiving 
mutui causa —completed the contract. The obligation that 
arose from it was purely unilateral, and enforcible, where the 
loan was of money, by the same action as stipulation and 
literal contract; and so strictly was it construed, that interest 
on the loan was not claimable along with it, the res given and 
received being the full measure of the obligation of repayment.*® 
The other three—commodate, deposit, and pledge—became 
independent real contracts very much later than mutuum, 
possibly not all at the same time, and none of them apparently 
until very late in the republic. All of them, of course, had 
been long known as transactions of daily life; the difficxilty 
is to say when they first became actionable, and under what 
guise.*® 

It is impossible here to criticise the various theories enter¬ 
tained of their vicissitudes, and which necessarily vary to 
some extent in regard to each. All that can be said is that 
eventually, and within the period now under consideration, 
they came to be recognised as independent real contracts, the 
res by which they were completed being the delivery of a 
thing by one person to another for a particular purpose, on 
the understanding that it was to be returned when that 
purpose was served. And this is to be noted,—that while 
mutuum transferred the property of the money lent, the 
borrower being bound to return not the identical coins but 
only an equal amount, in pledge it was only the possession 
that passed, while in commodate and deposit the lender or 
depositor retained both property and (legal) possession, the 
borrower or depositary having nothing more than the natural 

^ If interest was bargained for, the agreement had to be clothed in a stipula¬ 
tion, which was really an independent contract separately enforcible. 

^ [As to deposit by way of mancipation, see supra, p. 186, n. 89.] 
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detention. In all but mutv/um^ therefore, there was trust; 
the holder was bound, to an extent varying according to cir¬ 
cumstances, to care for what he held as a hcmuLS paterfamilias, 
and entitled to be reimbursed for outlay on its maintenance; 
bound to return it, yet excused if his failure to do so was 
due to a cause for which in fairness he could not be held 
responsible. Consequently the actions on those three con¬ 
tracts, difiering from that on mutuum, were all honae fidei, the 
judge being vested with full discretion to determine what was 
fair and equitable in each individual case. 

Section 54.—Amendments on the Law of Succession 

The most important change in the law of succession during 
the latter half of the republic was due to the praetors. Not 
that either legislation, the interpretation of the jurists, or 
the practice of the centumviral court left it untouched. Of 
examples of the action of the first we have the Voconian law 
of 585, really the work of M. Cato,^ imposing disabilities upon 
women in the matter of succession, and limiting the amount 
which legatees could take under a testament; ^ the Furian 
testamentary law of 571, also restricting legacies to a certain 
maximum;* and the Falcidian law of 714, securing heirs in 
at least one-fourth of the inheritance, however much might 
be bequeathed to legatee^.^ Of the action of the jurists we 
have an example in the denial of the right of intestate 
succession as agnates to all women except sisters; a restric¬ 
tion which Paul says was put upon the words of the XII 
Tables from the same motive that induced the Voconian law 
(Voconiana ratione)^ and probably about the same time. Of 
the influence of the centumviral court we have an example in 

' Cie. De Sen, 5, § 14. 

* Gai. ii. 226. See Giraud, Du vrai caractere de la loi V^oconia, Paris, 1841; 

Bacliofen, Die L, Voconia, Basle, 1843 ; Mommsen (rev. Bachofen) in Riohter'a 
KrU. Jahrh. vol. ix. (1845), p. 1 sq. ; Vangerow, De lege Voconia, Heidelberg, 
1868. 8 Gai. ii. 226, iv. §§ 23, 24. 

* Gai. ii. 227 ; Just. Inst, ii, tit. 22. 

® Paul. Sent. iv. 8, § 20 ; see also Gai. iii. 14. [The use of the expression 
Voconiana rcUione in the texts does not prove that the restriction was subsequent 
to the lex Voconia. Puohta, In^. iii. § 304; cf. Karlowa, Rom. BO, ii. p. 883.] 
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the challenge it allowed to children of the testament of a parent 
who had causelessly disinherited them or left them only a mere 
trifle in his testament (p. 234); a challenge, however, which, as 
it took the form of a reflection on the parent's sanity, was not 
allowed if any other remedy, civil or praetorian, was available. 

But these changes were insignificant compared with those 
effected by the edicts of the praetors. They introduced, under 
the technical name of hoTwrum jpossessio^ what was really 
beneficial enjoyment of the estate of a deceased person without 
the legal title of inheritance. There is much to lead to the 
conclusion that the series of provisions in regard to it which 
we find in the Julian consolidation of the Edict were not 
devised by any single brain, but were the work of a succession 
of praetors, some of them probably not under the republic but 
under the empire; and we have proof that some amendments 
of considerable value were engrafted upon the institution by 
imperial enactments after the Edict was finally closed.'^ It 
will be convenient, however, to give here a general view of 
the subject as a whole, disregarding the consideration that 
some of its features may not have been given to it within the 
period that is now more particularly under review. 

Justinian, speaking of the origin of honcyrwm possession 
observes that, in promising it to a petitioner, the praetors were 
not always actuated by the same motives; in some cases their 
object was to facilitate the application of the rules of the jus 
civUCf in some to amend their application according to what 
they believed to be the spirit of the XII Tables, in others, 
again, to set these aside as inequitable.® Although there is 

• For a riaunU of the principal theories (down to 1870) about the origin of 
boTiorvm possessio, see Danz, G^sch. d. r. H. vol. ii. § 176. Of the later literature 
it is enough to mention Leist, in Leist-OlilcJc, vols. i.-iv. Erlangen, 1870-79, and 
Sohm, in his Inst. d. r. R. p. 830 sq. [Eng. trans. p. 425 sg".] (where a novel and 
ingenious explanation of the institution is suggested). [Cu<j classes the various 
conjectures about the origin of B. Bo. under two main groups, viz.: (1) those 
which trace in it a stage of procedure in tbe petitio hercditaiis —interim pos¬ 
session being given to one of the litigants by the praetor, and (2) those which 
trace in it a means for preventing conflicts resulting from seizure of the gooda 
of an inheritance by a person without title. See Cuq, Inst. Jnrid. p. 633, n. 4, 
and authorities there cited.] 

See instances in Gai. ii. §§ 120, 126 ; Dig. xxviii. 3, 12, pr. 

* IvM, iii. 9, pr. and § 1 {conjvrmandi, emeTuiandi, impugnandi veteris juris 
gralia). 
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a lack of positive evidence, it is not unreasonable to assume 
that it was with the purpose of aiding the jus civile that the 
first step was taken in what gradually became a momentous 
reform; and it is extremely probable that this first step was 
the announcement by some praetor that, where there was 
dispute as to an inheritance, and a testament was presented 
to him bearing not fewer seals than were required by law, 
he would give possession of the goods of the defunct to the 
heir named in it.® In this as it stands there is nothing but 
a regulation of possession of the hona of the inheritance 
pending the question of legal right. Just as between two 
parties contending about the ownership of a specific thing in 
a rei vindicatio the praetor first settled the question of interim 
possession, so did he promise to do here when a question was 
about to be raised about the right to an inheritance {si de 
hereditate amhigitur). It was a provisional arrangement 
merely, and very necessary in view of the state of the law 
which permitted a third party, apart from any pretence of 
title, to step in and complete a usucapio pro herede by a year’s 
possession of the effects of the inheritance (p. 170). Even at 
the time when the Edict was closed it was not necessarily 
more than a provisional grant; for if heirs-at-law of the 
deceased appeared and proved that, although the testament 
bore on the outside the requisite number of seals, yet in fact 
some solemnity of execution, such as the famUiae venditio or 
testamenti minmpatw (p. 161), had been omitted, the grantee 
had to yield up to them the possession that had been given 

® Cic. In Verr, II. i. 45, § 117. He says (writing in 684) that an edict to 
that effect was already traldticium {aupra^ § 49), i.e. had been adopted year 
after year by a series of praetors. Gains (ii. 119) speaks of seven at least as the 
requisite number of seals ; i.e. those of the libripens and the five citizen witnesses 
(jupm, p. 161), and of the antestatVfS, whose functions are not well understood, 
but whose official designation appended to his seal recurs so regularly as to 
leave no doubt that his was the seventh. [On the avlestattcs see Guq, InM. 
Jurid. p. 254, n. 3. His presence at mancipations is referred to in Gains, Epitome, 

i. tit. 6, and in various inscriptions: G. I. L. vi. 10,239, 10,241, 10,247. Some 
writers {e.g. Sohra, Inst. d. r. It. § 99) regard the familiae emior as the seventh 
witness, but the fatniUcte emtor as a party to the conveyance could not properly 
append his seal as a witness, Gains, ii. 106, 107. Others regard the antesUUm os 
another name for the libripens^ while according to others it would seem to be 
the name given to the first of the five witnesses. See also Earlowa, BCm. HQ* 

ii. p. 656; Sohulin, LeKrbuck^ p. 363.] 
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him pending inqnirj.^^ It was only by a rescript of Marcus 
Aureliuses that it was declared that a plea by the heir-at-law 
of the invalidity of a testament on the ground of defect of 
formalities of execution might be defeated by an eocceptio 
doli ; on the principle that it was contrary to good faith to 
set aside the wishes of a testator on a technical objection that 
was purely formal. Thus was the honorum possessio smmdum 
tabidaSy i.e. in accordance with a testament, from being origin¬ 
ally one in aid of the jits dvile, in course of time converted 
into one in contradiction of it. 

That the motives and purposes of the series of praetors 
who built up the law of honoimm possessio must have varied 
in progress of years is obvious; and once the machinery had 
been invented, nothing was easier than to apply it to new 
ideas. The praetor could not make a man heir,—^that he 
always disclaimed; but he could give a man, whether heir 
or not, the substantial advantages of inheritance, and protect 
him in their enjoyment by praetorian remedies. He gave him 
possession of the goods of the deceased, with summary remedies 
for ingathering them, so that, once in his hands, they would 
become his in quiritarian right on the expiry of the period of 
usucapion j and, by interpolation into the formula of a 
fiction of heirship, he gave him effectual personal actions 
against debtors of the deceased, rendering him liable in the 
same way to the deceased's creditors.^* 

Another variety of the honorum possessio was that contra 
tahulas^ —^in opposition to the terms of a testament. If a 
testator had neither instituted nor expressly disinherited a 
sou who was one of his sui heredeSy then his testament was a 
nullity, and the child passed over had no need of a praetorian 
remedy. Where sui heredes other than sons were passed over, 
theyW civile allowed them to participate with the instituted 
heirs by a sort of accrual.^® But the Edict wept further; for 
if the institute was a stranger, i,e. not brother or sister of 
the child passed over,^® then, on the petition of the latter, the 
W OaL ii. 119. 

^ Gal. ii. 120. [This rescript is perhaps attributable to A. Pius.] 

** Gai. iii. 32; Jrwi. iii. 9, 2. “ Gai. iii. §§ 34, 80, iv. 144. 

Gai. iii 81, iv. 84; Ulp. xzviii. 12. “ Gai. ii. 124. 

[Or rather, was a person not in the immediatepotestos of the testator.] 

18 
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praetor gave him and the other mi concurring with him pos¬ 
session of the whole estate of the deceased, the institute being 
left with nothing more than the empty name of heir.^^ Another 
application of the honorum possessio contra tdbulas was to the 
case of emancipated children of the testator’s. By the jus dvUs 
he was not required to institute or disinherit them; for by 
their emancipation they had ceased to be mi Jwredes, and had 
lost that interest in the family estate which was put forward 
6is the reason why they had to be mentioned in the testament 
of their paterfamilias (p. 162). The praetors—although 
probably not until the empire, and when the doctrines of the 
jus naturals were being more freely recognised (§ 55)—^put 
them on the same footing as unemancipated children, requiring 
that they also should be either instituted or disinherited, and 
giving them bonorvm possessio if they were not.^® It was 
honorum possessio contra tahutas in this sense,—that it dis¬ 
placed the instituted heirs either wholly or partially; wholly 
when the institutes were not children of the deceased, partially 
when they were. In the latter case, at least when mi were 
affected by it, the grant of honorum possessio was under this 
very equitable condition,—that the grantees should collate 
or bring into partition all their own acquisitions since their 
emancipation.^*^ But for it those acquisitions would have 
belonged to the testator, and would have been included in 
his succession; it was but right that, if they claimed to share 
in it as if they had not been emancipated, they should throw 
into it what in that case would have formed part of it. 

The third variety of honorum possessio was that granted ah 
intestxito. As has been shown in a previous section (§ 32), the 
rules of the jus civUe in reference to succession on intestacy 
were extremely strict and artificial. They admitted neither 
emancipated children nor agnates who had undergone capitis 
dsminvtio ; they admitted no female agnate except a sister: 
if the nearest agnate or agnates declined, the right did not 
pass to those of the next degree; mere cognates,—kinsmen 
of the deceased who were not agnates, e.g. grandchildren or 
others related to him through females, and agnates capite 
minuti, were not admitted at all; while a widow had no share 
” (JaL ii 126, “ Ulp. xxviii, 2. “ Ulp. xxviii. 4. 
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unless she had been in manu of the deceased and therefore 
/Uiae loco. All these matters the praetors amended, and so far 
payed the way for the revolution in the law of intestate suc¬ 
cession which was accomplished by Justinian. 

The classes they established were these: (1) Displacing 
the sm heredes of the jtis civile, they gave the first place to 
descendants (liheri), including in the term all those whom the 
deceased would have been bound either by the Jus civile or the 
Edict to institute or disinherit had he made a will, namely 
his widow, if she had been in manu at his death, sons and 
daughters of his body, whether in potestate at his death or 
emancipated, the representatives of sons that had predeceased 
him,^° and adopted children in his poiestas when he died 
(2) On failure of liheri the right to petition for honorum 
possessio opened to the nearest collateral agnates of the 
intestate, under their old name of legUimi heredesP (3) 
Under the jus civile, on failure of agnates (and of the gents 
where there was one), the succession was vacant and fell to 
the fisc, unless perchance it was usucapted by a strainer 
possessing pro herede. The frequency of such vacancies was 
much diminished by the recognition by the praetons of the 
right of cognates to claim honorum possessio in the third place. 
Whom they had primarily in view under the name of "cognates” 
it is impossible to say. The epithet is most frequently applied 
by modern writers to kinsmen related through females; but 
in its widest sense it included all kinsmen without exception, 
and in a more limited sense all kinsmen not entitled to claim 
as agnates. There were included amongst them therefore— 
although it is very probable that the list was not made up at 
once, but from time to time by the action of a series of praetors 
—not merely kinsmen related through females (who were not 
agnates), but also agnates of a remoter degree who were 
excluded as such because the nearest agnates in existence had 
declined, persons who had been agnates but by reason of 
capitis mimUio had lost that character, female agnates more 

^ Children of daughters were not admitted in this class until the later 
empire, being regarded as members of the family of their paternal, not of their 
maternal, grandfather. ^ Gai. iii. §§ 26, 63 ; Ulp. xxviii. §§ 7, 8, 

^ Ulp. xxviii. 7. [Failing agnates the gentiles had right; see also n. 24.] 
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distantly related than sisters, and children of the intestate's 
who at the time of his death were in an adoptive family.^ 
All these took according to proximity.®^ (4) Finally, the claim 
passed to the survivor of husband and wife,^® assuming always 
that their marriage had not involved manus.^ This list con¬ 
stituted the praetorian order of succession on intestacy. 

All those honorum possessiones had to be formally petitioned 
for. In that ah intestato descendants ^ were allowed a year 
for doing so, while other persons were limited to a hundred 
days; the period for those entitled in the second place begin¬ 
ning when that of those entitled in the first had expired, and 
so forth. The grant was always made at the risk of the 
petitioner; nothing was assured him by it; it might turn out 
real and substantial (cum re) or merely nominal {sine re\ 
according as the grantee could or could not maintain it against 
the heir of the jm civile. For the latter was entitled to stand 
■ on his statutory or testamentary right, without applying for 
honorum possessio; although in fact he often did so for the 
sake of the summary remedies it afforded him for ingathering 
the effects of the deceased. 

See Gai. iii. g§ 27-31; Ulp. xxviii. §§ 7, 9. 

^ [But no more remote cognates than the children of a second cousin—so&rino 
sobrinave natm natave —could claim. What the author has said about the prae* 
torian classes in this paragraph does not fully explain the mccessio ordinum. 
Where a person entitled to claim in one class failed to do so, it might still be 
open to him to claim in a postponed class. Thus where there were sui heredes 
who delayed to claim in the class uvde li^eri, they might still do so as legitimit 
and as such would be preferred to collateral agnates, or they might even claim as 
cognates. So agnates who failed to claim as legitiim might get b, p. as cognates, 
according to their proximity; see Girard, p. 863.] 

® Ulp. xxviii. 7. 

^ The provisions of the edict, as of the jm civile, in reference to the succes- 
sion of a patron to his freedman necessarily differed in many respects from those 
explained above and in § 82. They were very complicated, but need not here be 
entered on. 

^ [And ascendants; Ulp. xxviii. § 10.] 
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CHAPTEB I 

CHARACTERISTICS AND FORMATIVE AGENCIES OF THE LAW 

DURING THE PERIOD 

Section 55. —Characteristics Generally and Eecognition 

OF A “Jus NaTURALE” IN PARTICULAR 

The first three centuries of the Empire witnessed the perfec¬ 
tion of Eoman jurisprudence and the commencement of its 
declina During that time the history of the law presents no 
such great landmarks as the enactment of the XII Tables, the 
commencement of a praetor's edict, the recognition of simple 
consent as creative of a contractual bond, or the introduction 
of a new form of judicial procedure; the establishment of a 
class of patented jurists speaking as the mouthpieces of the 
prince, and the admission of all the free subjects of the empire 
to the privileges of citizenship, are almost the only isolated 
events to which one can point as productive of great and 
lasting results. There were, indeed, some radical changes in 
particular institutions, such as the caduciary legislation of 
Augustus, intended to raise the tone of domestic morality and 
increase fruitful marriages, and the legislation of the same 
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emperor and his immediate successor for regulation of the 
status of enfranchised slaves; but these, although of vast 
importance in themselves, and the first of them influencing the 
current of the law for centuries, yet left upon it no permanent 
impression. It was by much less imposing efforts that it 
attained the perfection to which it reached under the sovereigns 
of the Severan house,—a steady advance on the lines already 
marked out in the latter years of the republic. The sphere of 
ihejtts Quiritium became more and more circumscribed, and 
one after another of the formalities of theyW civile was aban¬ 
doned. The mamis of the husband practically disappeared: 
the patria poiestas of the father lost much of its significance, 
by the recognition notwithstanding it of the possibility of a 
separate and independent estate in the child; slaves might be 
enfranchised by informal manumission; res mancipi constantly 
passed by simple tradition, the right of the transferee being 
secured by the Publician action; servitudes and other real 
rights informally constituted were maintained as effectual 
tuitione praetoris; an heir’s acceptance of a succession could 
be accomplished by any indication of his intention, without 
observance of the formal cretio of the earlier law; and many of 
the bargains incident to consensual contracts, but varying their 
natural import, that used to be embodied in words of stipula¬ 
tion, came to be enforcible on the strength of formless contem¬ 
poraneous agreements. 

The preference accorded by jurists and judges to the Jm 
geniivm over the jvs civile is insufficient to account for these 
and many other changes in the same direction, as well as for 
the ever-increasing tendency evinced to subordinate word and 
deed to the volurUas from which they arose. They are rather 
to be attributed to the striving on the part of many after a 
higher ideal, to which they gave the name of jm naturale} It 
is sometimes said that the notion of a j'us naturale as distinct 
from the jm gerUium was peculiar to Ulpian, and that it found 
no acceptance with the Homan jurists generally. But this is 
inaccurate. Justinian, indeed, has excerpted in the Digest, 
and put in the forefront of his Institutes,^ a passage from an 

See Voigt, Das Jus naturale . . . der Romer, particularly vol. i. §§ 52-64, 
89-96 ; Maine, Ancient Law chap. iii. * Dig. L 1, fr. 1, § 3 ; Inst, i. 2, pr. 
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elementary work of Hlpian’s, in which he speaks of a jus 
ncutv/rde that is common to man and the lower animals, and 
which is substantially instinct. This is a law of nature of 
which it is quite true that we find no other jurist taking 
account. But many of them refer again and again to the jvs 
natu/rale ; and Gains is the only one (Justinian following him) 
that occasionally makes it synonymous with the jus gentium} 
There can be no question that the latter was much more 
largely imbued with precepts of natural law than was the/z^a 
HviUy but it is impossible to say they were identical; it is 
enough to cite but one illustration, pointed out again and again 
in the texts,—that while the one justified slavery the other 
condemned it. While theyW civUe studied the interests only 
of citizens, and thej'^ gentium those of freemen irrespective of 
nationality, the law of nature had theoretically a wider range 
and took all mankind within its purview. We are assured 
that the doctrine of the jus gentium agreed with that of the jus 
dvUe in holding that a slave was nothing but a chattel; yet 
we find the latter, when tinctured with the jus naiurahy recog¬ 
nising many rights as competent to a slave, and even conceding 
that he might be debtor or creditor in a contract,^ although his 
obligation or claim could be given effect to only indirectly, 
since he could neither sue nor be sued. 

Voigt thus summarises the characteristics of this specu¬ 
lative Boman jus nuturale: —(1) its potential universal 
applicability to all men, (2) among all peoples, and (3) in all 
ages; and (4) its correspondence with the innate conviction of 
right (j/nnere Itechtsuherzeugumg)} Its propositions, as gathered 
from the pages of the jurists of the period, he formulates 

s A passage of Paul’s {Dig. 1. 17, 84, § 1) and two of Marcian’s {Dig. i. 8, fr. 
2, fr. 4) have been referred to as indicating an identification in their minds 
wUwrale and Jus gentium. I am unable so to read them. Paul and Mercian 
merely allude to certain rules or doctrines of theyW gentium as natural rules or 
dootr^es, just as many of the jurists speak of natural rules and doctrines of the 
jus civile. [See Cic. De Off. iiL 6, 28. But, quaere^ does any jurist make a clear 
distinotion between/, n. and/, g. as regards legal effects ?] 

* Ulp. in Dig. xliv. 7, fr. 14: “Servi ... ex contractibus civiliter non 
obligsntur; sed naturaliter et obligantur et obligant. ” [But cf. a text from Paul 
in Dig. xviii. 1, fr. 84, pr. § 1, where speaking of things extra conrnierdum either 
natura or jure gentium^ or jure civili^ he does not include slaves in the category.] 

• Voigt, l.c, p. 804. 
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thus(1) recognitioii of the claims of blood (saTigmms vel 
cognationis ratio) ; (2) doty of faithfulness to engagements,*—-- 
is natura dd)eb . . . cujus fidem setnUi sumv^; ® (3) apportion¬ 
ment of advantage and ^disadvantage, gain and loss> according 
to the standard of equity; (4) supremacy of the volurUatia 
ratio over the words or jform in which the will is manifestedJ 
It was regard for the first that, probably pretty early in the 
principate, led the 'praetors to place emancipated children on a 
footing of equaliity with unemancipated in the matter of succes¬ 
sion, and admit collateral kindred through females alongside 
those rel^ated through males; and that, in the reigns of Hadrian 
and JlJiarcus Aurelius respectively, induced the senate to give a 
jtiP^ther a preferred right of succession to her children, and vice 
versa. It was respect for the second that led to the recognition 
of the validity of what was called a natural obligation,—one 
that, because of some defect of form or something peculiar in 
the position of the parties, was ignored by the jv>s civile and 
yet, though incapable of being made the ground of an action for 
enforcement, was given effect to indirectly by other equitable 
remedies. Eegard for the third was nothing new in the juris¬ 
prudence of the period; the republic had already admitted it 
as a principle that a man was not to be unjustifiably enriched 
at another’s cost; the jurists of the empire, however, gave it a 
wider application than before, and used it as a key to the 
solution of many a difficult question in the domain of the law* 
of contract. As for the fourth, it was one that had to be 
applied with delicacy; for the volmUas could not in equity be 
preferred to its manifestation to the prejudice of other parries 
who in good faith had acted upon the latter. We have many 
evidences of the skilful way in which the matter was handled; 
speculative opinion being held in check by considerations of 
individual interest and general utility. 

A remark of Voigt’s on the subject is well worthy of 
being kept In view,—that the risks which arose from the 
setting up of the precepts of a speculative jus natwrale, as 
derogating from the rules of the jus dvUe, were greatly 
diminished through the position held by the jurists of 
the early empire. Their jus rcs-pondeuM (§ 69) made them 
« Paul, in Big. 1, 17, tr. 84, § 1. ? Voigt, l.e. pp. 821-828. 
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legislative organs of the state; so that, in introducing 
principles of the jus naiurale or of aegvAim et honum^ they at 
the same moment positivised them and gave them the force 
of law. They were, he says, “ philosophers in the sphere of 
law, searchers after the ultimate truth; but while they— 
usually in reference to a concrete case—sought out the 
truth and applied what they had found, they combined with 
the freedom of speculation the life-freshness of practice and 
the power of assuring the operativeness of their abstract 
propositions.” ® 

There is another phrase of frequent occurrence in the 
writings of some of the jurists of the period, to which Voigt 
devotes special attention. According to Gains and Paul, 
everything has a nature of its own,—the aggregate of what 
Characterise its essential destination and its special properties 
and peculiarities. There is a nature of man, a nature of 
animals, a nature of every individual thing, a nature of every 
sort of contract, action, and so on. In each and all of those 
“ natures ” an ordinative energy and determinative rule are 
observable. These are its natnralxs ratio. The product of 
such ratuynies is the lex naturae; and the substance of the Iko 
naturae constitutes a jus imturale. “ The philosophy of law 
of Gains and Paul begins with the naturalis ratio** ® 

Section 66.—Influence of Constitutional Changes 

The changes in the constitution aided not a little the 
current of the law. Men of foreign descent reached the throne 
and peopled the senate; proud indeed of the history and 
traditions of Borne, yet in most cases free from prejudice in 
favour of institutions that had nothing to recommend them 
but their antiquity. Military life had not the same attractions 

® Voigt, l.c. p. 341. 

® Voigt, l.c. pp. 270-274. [The post-mediaeval writers on international law, 
such as Gentili, Grotius, etc., speak much of the distinction between jus naturals 
and JUS ffsntilim, with reference to the Roman law, but their conclusions are 
vague and unsatisfactory. Puffendorf in his 2>e Jure Naturali et Gentium seems 
to hold that there was no real distinction (ii. 3, 23). The Roman j^us gmtiumt 
he says, is either part of the civil law or part of the jus naturae^ and he cites 
Hobbes to this effect. Of. Selden in the preface to his De Jure NaturcUi et 
Gentium; Westlake, Chapters on International Law (Cambridge, 1824), ohap. i.] 
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as during the republic; there was no longer a tribunate to 
which men of ambition might aspire; the comitia soon ceased 
to afford an outlet for public eloquence; so that men of 
education and position had all the more inducement to devote 
themselves to the conscientious study and regular practice 
of the law. This was greatly encouraged by the action of 
Augustus in creating a class of licensed or patented jurists, 
privileged to give answers to questions submitted to them 
by the judges, and that ex auctoritate principis (§ 59); and 
still more so, perhaps, by Hadrian’s reorganisation of the 
imperial privy council, wherein a large proportion of the 
seats were assigned to jurists of distinction. With several 
of the emperors lawyers were amongst their most intimate 
and trusted friends. Again and again the office of praetorian 
prefect, the highest next the throne, was filled by them; 
Papinian, Ulpian, and Paul all held it in the reigns of 
Septimius Severus and Alexander. Jurisprudence, there¬ 
fore, was not merely an honourable and lucrative profession 
under the new arrangements, but a passport to places of 
eminence in the state; and till the death of Alexander the 
ranks of the jurists never failed to be recruited by men of 
position and accomplishment. 

Section 67.— ^Legislation of Comitia and Senate 

Augustus, clinging as much as possible to the form of 
republican institutions, thought it expedient not to break 
with the old practice of submitting his legislative proposals 
to the vote of the comitia of the tribes. Some of them 
were far from insignificant. Besides various measures for 
the amendment of the criminal law, three sets of enactments 
of great importance owe their authorship to him, the first to 
improve domestic morality and encourage fruitful marriage, 
the second to abate the evils that had arisen from the too 
lavish admission of liberated slaves to the privileges of 
citizenship, and the third to regulate procedure in public 
prosecutions and private litigations. 

The first set included the L. Julia de adulteriis coercendis 
of 736 (urgently demanded by reason of the prevailing 
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licentiousness, and whose title explains its tendency),^ and 
the Lex Julia et Pappia Poppaea,^ This enactment—a 
voluminous matrimonial code—foi two or three centuries 
exercised such an influence as to be regarded as one of the 
sources of Boman law almost quite as much as the Xll 
Tables or Julian’s consolidated Edict.® It originated in the 
Lex Julia de maritandis ordinilms^ which was approved by 
the senate in the year 726, but met with such violent 
opposition that it was not until 736 that it passed the 
comitia. Finding by experience that its provisions were 
insufficient to attain its purpose, Augustus in the year 767 
(4 A.D.) introduced an amended edition of it, which he only 
succeeded in carrying by allowing a three years’ grace, after¬ 
wards extended to five, before it should come into operation.^ 
That postponed it till 762 (9 A.D.), in which year a supple¬ 
ment to it was carried through by the consuls M. Papius and 
Q. Poppaeus. The composite enactment got the name of Lex 
Julia et Papia Poppacay but was often spoken of under 
other and simpler names, most frequently lex Julia or lex 
cadueaxia. Its leading provisions were intended to prevent 
misalliances,—marriages between men of rank and women 
of low degree or immoral character,® concubinage, however, 
being expressly sanctioned; ® to force men and women of a 

^ For an account of its provisions, see Rudorif, R&m. RQ. vol. i. p. 88 s<}. It 
was the subject of numerous commentaries by the Autoninion and Severan jurists. 

^ [See a facetious contrast between this lex JvXUh and the preceding one in 
Ausonius, Epigram^ Izxxix. 2.] 

* Restitutions have been attempted amongst others by Jac. Gothofredus, in 
his Fantes IF jur. civ. Geneva, 1638 ; Heineccius, Ad 1. Jul. et Pap. Popp, 
comm. Amsterdam, 1731 ; Den Tex and Van Hall, Font. Ill jur. dv. Amsterdam, 
1840. For a view of its provisions, see Rudorff, Rom. RO. vol. i. p. 64 sq., 
and for an account of the writings of the jurists upon it, Karlowa, Rom. RG. 
vol, i. p. 618 sq. 

* [The exact relation of the law of 757 to that of 736 is disputed. See Girard, 
p. 852, n. 8.] 

® This part of the statute was repealed by the Emperor Justin, at the 
instance of his nephew Justinian, who found it a bar to his marriage with 
Theodora. [Cod. v. 4, 1. 23, cf. also 1. 29 and Nov. 117 c. 6.] 

® [The statute (1) sanctioned marriage between ordinary ingenui and lihertimMy 
but (2) forbade it between i^igenui and certain famoaaCy and also (8) between 
senators or their children and freed persons or certain famoaae, though concu¬ 
binage was here partially sanctioned. Ulp. xiii. and xvi. § 2 ; Dig. xxiii. 2, fr. 23, 
and fr. 44 pr. See Meyer, Der romische Ooncubinat (Leipsic, 1895), pp. 27 sg.] 



286 THE JUS NATUftALE AND MATURED JURISPRUDENCE past iv 


certain age to marry and have children, by declaring un¬ 
married persons incapable (under certain qualifications) oi 
taking anything of what they were entitled to under a testa¬ 
ment, and married but childless persons incapable of taking 
more than a half, the lapsed provisions {cadvAicC) falling to 
those other persons named in the testament who had fulfilled 
the requirements of the statute, and, failing them, to the fisc; 
to reward fruitful marriages by relieving women who had 
borne a certain number of children from the tutory of their 
agnates or patrons, and conceding various other privileges alike 
to fathers and mothers of children bom in wedlock; and to 
regulate divorce by requiring express and formal repudiation, 
and fixing statutorily the consequences of it so far as the 
interests of the parties in the nuptial provisions were concerned. 
However well intended, the language of Juvenal and others 
raises doubts whether the law did not really do more harm 
than good. By the Christian emperors many of its provisions 
were repealed, while others fell into disuse; and in the Jus- 
tinianian books hardly a trace i§ left of its distinctive features. 

The second set of enactments referred to above included 
the Aelia-Sentian law of the year 4 A.D., the Fufia-Caninian 
one of the year 8, and the Junia-!Norban one of the year 19,^ 
—the latter really passed in the reign of Tiberius, but 
probably planned by Augustus; they will be alluded to in a 
subsequent section (§ G6). The third set included the two 
Le^es Juliae jiudiciariaGy of which we know but little. That 
regulating procedure in private litigations is the same that 
is mentioned by Gains as having ‘completed the work of the 
Aebutian law (p. 230), in substituting the formular system 
for that per legis oAitiones} It must have been a somewhat 

^ There has recently been considerable controversy as to the date of the 
Junia-Noi'bau law and its relation to the Aelia-Sentian. See Romanet du 
Caillaud, De la dcUe de la loi Junia Norharut, Paris, 1882 ; Cantarelli, “I 
latini Juniani,” in Arch, Giurid. vol. xxix. (1882), p. Z sq., vol. zxx. (1883), 
p, 41 sq. ; Schneider, “Die lex Junia Norbaua,” in Z. d. Sav. Stift. vol. v. 
R.A. (1884), p. 226 sq. ; Labb6, in app. to the 12th cd. of Ortolan, Histoire di 
la legislation rornavne (Paris, 1884), p. 791 sq. ; Oantarelli, “La data della legge 
Jun, Norbana,” in Arch. Giurid. vol. xxxiv. (1885), p. 38 sq.; Holder, “ Zum 
gegenseitigen Verliiiltnisso d. lex Ael. Sent, und Jun. Norb.” in Z. d. Sav. 
vol. vi. M,A. (1885), p. 205 sq. [Infra, p. 317, n. 6.] 

^ * Gai. iv, 30, [Two leges Juliae judiciariae are said to have been passed 
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comprehensive statute, as a passage in the Vatican Fragments 
refers to a provision of its 27 th section.® Our ignorance of 
h 5 S contents, therefore, beyond one or two trifling details, is 
the more to be regretted. 

The Junia-Norban law was about the last effort of comitial 
legislation; for although there are frequent references to a 
Lex Glavdia, abolishing the tutory-at-law of women, there is 
some reason for thinking that it was really a senatuscousult.“ 
It is true likewise that there exist in the Capitoline Museum 
the remains of a Lex de imperio Yespasiani of the year 
7 0 A.D.; but its language shows that it too must have 
been a senatusconsult, although it may subsequently have 
received the formal assent of the lictors, as representatives of 
the old comitia of the curies, whose prerogative it was to 
bestow the imperium. There are also the Lex Malacitana 
and the Lex Salpeivsana, charters granted by Domitian to the 
municipalities of Malaga and Salpesa; monuments of great 
interest historically, but no more comitial enactments than the 

by Augustus; the first of which dealt with judicia pnllica^ while the second 
regulated procedure in private actions. But Wlassak, Aom. Processgcsetze, i. p. 
173 sq., has adduced arguments to show that the second of these embraced 
really two enactments, the first of which dealt only with procedure before the 
urban praetor and within the city of Rome ; the other being intended for citizens 
dwelling outside the miliarium urhis llMnae. It is to these leges Julias 

on private procedure alone that Gains refers, and their operation was to make 
procedure compulsory. Contra Voigt, RQm. ItO, § 13, n. 2.'] 

® Vat. Prog. 197, 

In the index to Haenel’s Corpus legum ab imperatorib. Roman, ante Justi- 
niomum laiarum (Leipsic, 1857). no fewer than fourteen senatusconsults of 
Claudius’s are mentioned ; and the reason is not obvious why in this particular 
instance a less should have been resorted to. It is noticeable that Gaius, speak* 
ing in i. § 84, of one of those enactments of Claudius’s as a senatusconsult, refers 
to it again in § 86 as eadem lex. 

Printed in Bruns, p. 128 sq. It seems probable that it was the application 
to Vespasian of the Lex regia^ from which Gaius (i. 5) and Justinian {Inst. i. 2, 
6) say that the emperors derived their legislative authority. [Gaius, however, 
does not use the exx>ression Lex regia in this sense. As to whether the enact* 
ment in question was a lex or senatusconsult see Mommsen, SR. ii. 8-10.] 

Considerable portions of them were discovered in the year 1851 near Malaga. 
They are printed in Bruns, pp. 130-141. They have been commented by Ber- 
langa, Mommsen, Laboulaye, Arndts, Giraud, Van Lier, Van Swinderen, etc, 
See note of literature in Bruns, p. 130. The most imi>ortant contribution is 
that of Mommsen, Die StadtrecMe d. latin, Oemeinden Salpensa u. Malaca^ Leipsic, 
1855. 
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Lex Tnetalli Vipascensis^^ —a concession of the right to work 
certain lead mines in Portugal laws of this sort were leges 
datae^ —not leges latae. 

From the time of Tiberius onwards it was the senate that 
did the work of legislation, for the simple reason that the 
comitia were no longer fit for it.^* And very active it seems 
to have been. This may have been due to some extent to 
the fact that so many professional jurists, aware from their 
practice of the points in which the law required amendment, 
possessed seats in the imperial council, where the drafts of 
the senatusconsults were prepared. It was the senatusconsults 
that were the principal statutory factors of what was called by 
both emperors and jurists the jiis Twvum, —law that departed 
often very widely from the principles of the old jvs civile^ 
that was much more in accordance with those of the Edict, 
and that to a great extent might have been introduced through 
its means had not the authority of the praetors been over¬ 
shadowed by that of the prince. In the end of the second 
and the beginning of the third century the latter’s supremacy 
in the senate became rather too pronounced, men quoting the 
oratio in which he had submitted to it a project of law, instead 
of the resolution which gave it legislative sanction. No doubt 
it must have been carefully considered beforehand in the im¬ 
perial council, and rarely stood in need of further discussion; 
but the ignoring of the formal act that followed it tended 
unduly to emphasise the share borne in it by the sovereign, 
and made it all the easier for the emperors after Alexander 
Severus to dispense altogether *with the time - honoured 
practice.^® 

Found near Aljustrel, the ancient Vipascum, in 1876. Probably of the 
second half of the first century after Christ. Printed in Bruns, pp. 141-146, 
Literature on p. 142 ; to which may bo added Berlanga, Loa Bronces de Lasaata^ 
de Bonanza, y do Aljmtrel, Malaga, 1881-84. 

Pomponius, in fr. 2, § 9, Dig. de origine juris (i. 1). 

In form a senatnsconsult had nothing of the imperative of a lex about it. 
The presiding consuls or emperor submitted their proposal in simple language 
{senatum eonsultieruni, verba fecenmt), and the senate approved (fienstterwU). 
See examples in Bruns, pp. 145-164. 
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Section 68.—The Consolidated Edictum Peepetuttm^ 

The edicts of the praetors, which had attained very con¬ 
siderable proportions before the fall of the republic, certainly 
received some additions in the early empire. But those 
magistrates did not long enjoy the same independence as of 
old; there was a greater imperium than theirs in the state, 
before which they hesitated to lay hands on the law with the 
boldness of their predecessors. They continued as before to 
publish annually at entry on office the edicts that had been 
handed down to them through generations; but their own 
additions were soon limited to mere amendments rendered 
necessary by the provisions of some senatusconsult that 
affected the jm honorarium. They ceased to be that viva vox 
juris civilis which they had been in the time of Cicero; the 
emperor, if any one, was now entitled to the epithet; the 
annual edict had lost its raison d'itre. Hadrian was of 
opinion that the time had come for writing its “ explicit,” 
and giving it another and a more enduring and authoritative 
shape,—for so fashioning and so sanctioning it that it might 
be received as law, and not merely as edict, throughout the 
length and breadth of the empire. He accordingly com¬ 
missioned Salvius Julianus, urban praetor at the time (p. 299), 
to revise it, with a view to its approval by the senate as part 
of the statute law. 

The revised version, like the XII Tables, is unfortunately 
no longer extant. It is only a very slight account we have 
of the revision,—a line or two in Eutropius and Aurelius 
Victor, and a few lines in two of Justinian’s prefaces to the 
Digest.® We may assume, from what is said there, that there 
were both abridgment and rearrangement of the edicts of the 
urban praetor; but the question remains how far Julian con¬ 
solidated with them those of the peregrin praetor and other 
magistrates who had contributed to the jus honorariv/m. 
Those of the curule aediles, we are told, were included; 
Justinian says that ^$hey formed the last part of Julian’s 

^ Sfiie Earlowa, H&m. RG. vol. i. § 82. [Kriiger, Qvb^lviiy § 18.] 

^ Const. (in front of the Digest), § 18, and Const. “Tanta” (Chef. L 

17, 2, § 18). 
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work,® ajid may have been a sort of appendix. There is 
reason to believe that so much of the edicts of the provincial 
governors as differed from those of the praetors were also 
incorporated in it; for Gains wrote a commentary on the 
provincial edict: * and this can hardly have been anything 
else than the Julian version, seeing that before it there was 
no general provincial edict, but only a number of particular 
ones.® That the edicts of the peregrin praetors, in so far as 
they contained available matter not embodied in those of their 
urban colleagues or the provincial governors, were dealt with 
in the same way, seems more than likely.® The consolidation 
got the name of ^dictum Perpetuum in a sense somewhat 
different from that formerly imputed to edicta perpetim as 
distinguished from edicta repentina (p. 238); and, after 
approval by Hadrian, seems to have been formally sanctioned 
by senatusconsult. It was thus a closed chapter so far as 
the praetors were concerned; for, though it may have con¬ 
tinued for a time to hold its place on their album, with its 
formularies of actions, they had no longer any power to alter 
or make additions to it. It had ceased to be a mere efflux of 
their impeHum and had become matter of statute; and its 
interpretation and amendment were no longer in their hands 
but in those of the emperor.^ 

The Julian Edict does not seem to have been divided into 
books, but only into rubricated titles; ® and the general im¬ 
pression is that the formularies of actions were split up and 
distributed in their appropriate places. The arrangement is 
not difficult to discover by comparison of the various com¬ 
mentaries upon it, particularly those of Ulpian and Paul, 
which each contained over eighty books. First came a series 
of titles dealing with the foundations and first steps of all 
legal procedure,—jurisdiction, summons, intervention of 

* Const. A4S(aKev, % 6. 

* See the Florentine index, in Mommsen's greater edition of the Digest, vol. i. 

p. Uii*. ^ 

® Mommsen, in FI /. iiO*. vol. ix. (1870), p. 96. 

* [See Girard, pp. 52-64, who makes some valuable suggestions on these 

points.] ^ Julian, in Dig. i. 8, fr. 11. 

* Several of them are mentioned in the excerpts from commentaries on the 
Edict preserved in the Digest. 
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attorneys or procurators, etc.; secondly, ordinary process in 
virtue of the magistrate’s jy/risdictio; thirdly, extraordinary 
proofs, originally in virtue of his imperium; fourthly, 
execution against judgment-debtors, bankrupts, etc.; fifthly, 
interdicts, exceptions, and praetorian stipulations; and lastly, 
the aedilian remedies.® From the quotations from the Julian 
Edict embodied in the fragments of the writings of the com¬ 
mentators preserved by Justinian,^® repeated attempts have 
been made to reproduce it. Most of them are nothing more 
than literal transcripts or attempted reconstructions of pas¬ 
sages in the Digest that are supposed to have been borrowed 
from it, and are of comparatively little value. The only really 
scientific and worthily critical efforts are those of Rudorff in 
1869 and Lenel in 1883.^" 


Section 59.—Responses of Patented Counsel ' 

The account given by Pomponius of the origin of the jm 
respondeThdi ex cmctoritate principis (the right of giving opinions 
in law under imperial authority) seems on the first view a 
Uttle contradictory, and to leave it in doubt whether Augustus 
or Tiberius is entitled to the credit of its introduction. Giving 
advice to clients in public was no new thing; for Pomponius 
himself attributes the commencement of the practice to Tiberius 
Coruncanius in the beginning of the sixth century of the City, 
and speaks of Scipio Nasica having a house in the via saxra 
presented to him at the public cost for greater convenience in 

* See Lenel (as in note 11), pp. 23-38. This generally is the order of the 
Digest and the Code, which Justinian {Cod. i. 17, 1, § 5) instructed his com¬ 
missioners to model after the Edict. 

It is possible that we have the greater jtart of Ulpian’s commentary; for 
nearly one-fifth of the Digest is taken from it. 

Budorff, De jurisdictione edictum: edicii perpetui gxtae reliqua $urU, Leipsic, 
1869, and rev. by Brinz in the Krit. VJS. vol. xi. (1870), p. 471 sq. ; Lenel, Das 
Edict/wm PerpetvuUTri; ein Versuch zu dessen ff^iederTierstellungf Leipsic, 1883. 
The last gained the *‘Sayigny Foundation Prize” oflered by the Munich 
Academy in 1882 for the best restitution of the formvd(u of Julian’s Edict, but 
goes far beyond the limited subject prescribed ; see Brinz’s full report upon it to 
the Academy in the Z. d. Sav. Stift. vol. iv. E.A. (1883), p. 164 sq. 

^ See Pompon, in Dig. i. 2, fr. 2, § 47 ; Gai. i. 7 ; Just. Inst. i. 2, § 8; 
Maoh^lard, ObasrvatioTis sur les responsa prudenti'mn, Paris, 1871. 
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counselling. During the last two centuries of the republic it 
was a matter of ambition to a patron to have daily a great 
Uv4e of clients; they increased his importance and augmented 
his influence. When, therefore, Pomponius says that Sabinus 
was the first that enjoyed the privilege of responding in public, 
having had it conceded to him by Tiberius, he may possibly 
mean that he was the first that had permission to open one of 
those statioTies jus publics responderUium of which mention is 
made by Gellius, and where, from his account, both practical 
and speculative questions of law were freely discussed.** 

The right of responding under imperial authority, first 
granted by Augustus and continued by his successors down to 
the time of Alexander Severus, was something quite different, 
and did not imply publicity. Neither did it imply any cur¬ 
tailment of the right of unpatented jurists to give advice to 
any one who chose to consult them. Wliat it did was to give 
an authoritative character to a response, so that the judge who 
had asked for it and to whom it was presented—for the judges 
were but private citizens, most of them unlearned in the law— 
was bound to adopt it as if it had emanated from the emperor 
himself. It may he that Augustus was actuated by a political 
motive,—that he was desirous by this concession to attach 
lawyers of eminence to the new Hgims^ and prevent the 
recurrence of the evils experienced during the republic from 
the too great influence of patrons. But whatever may have 
prompted his action in the matter, its beneficial consequences 
for the law can hardly be overrated. For the quasi-legislative 
powers with which they were invested enabled the patented 
counsel to influence current doctrine not speculatively merely 
but positively {jura conderc)^ and to so leaven their inter¬ 
pretations of they 2 «s civile andyiw honorarium with suggestions 
of natural law as to give a new complexion to the system 
(§ 55). 

Instead of giving his opinion, like the unlicensed jurist, by 
word of mouth, either at the request of the judge or at the 

® Gell. xiii. IS, !• See Bremer, Mechislehrer «, Ite(^itsschulen im rikm. Kdiser- 
reich (Berlin, 1868), pp. 8-16. [What Pomponius apparently moans is that 
Augustus introduced the jit8 respondendi, but Sabinus was the first to receive a 
formal grant of it.] 

’ GaiuS and Justinian, as in note 1. [Kruger, OeschuMe der Quellm, p. 113.] 



SBOT. 60 


CONSTITUTIONS OF THE EMPEROES 


SOS 


instance of one of the parties, the patented counsel, who did 
not require to give his reasons,^ reduced it to writing and sent 
it to the court under seal. Augustus does not seem to have 
contemplated the possibility of conflicting responses being 
tendered from two or more jurists equally privileged. It was 
an awkward predicament for a judge to be placed in. Hadrian 
solved the difficulty by declaring that in such a case a judge 
should be entitled to use his own discretion. That on 
receiving a response with which he was dissatisfied he could go 
on calling for others until he got one to his mind, and then 
pronounce judgment in accordance with it on the ground that 
there was difference of opinion, is extremely unlikely. The 
more probable explanation of Hadrian’s rescript is this,—‘that 
the number of patented responding counsel was very limited; 
that a judge, if he desired their assistance, was required by 
this rescript to consult them all {quoruTn omnium, etc.) ; that if 
they were unanimous, but only then, their opinion had force of 
statute ilegis vicem optimt) ; and that when they differed the 
judge must decide for himsell® 

Section 60.—Constitutions of the Emperors^ 

Gaius and Ulpian concur in holding that every imperial 
constitution, whether in the shape of rescript, decree, or edict, 
had the force of statute. It may be that by the time of 
Ulpian that was the prevailing opinion; but modern criticism 
is disposed to regard the dictum of Gaius, written in the time 
of Antoninus Pius, as coloured by his Asiatic notions, and not 
quite accurate so far as the edicts were concerned. As supreme 
magistrate the emperor had the same jtis edicendi that kings, 
consuls, and praetors had had before him, and used it as they 
did to indicate some course of action he meant to adopt and 

* Seneca, Epist. xliv. 27. 

* [This view receives some support from the tenns of the Valentinian Law of 
Citations, infra, p. 368. For other views, of. Girard, p. 67 ; Moyle, Institvtes, 
pp. 67 8q.'\ 

^ Gai. i. 6 ; Ulp. in Dig. i. 4, fr. 1, § 1 ; Mommsen, Edm. StaatsrecM, vol. 
ii. p. 843 8g, ; Wlassak, JCrit. Studien zur Theorie der EecJdsquellen im ZeitaUer 
d. Mass. Juristen, Graz, 1884 ; A. Pemice (crit. Wlassak), in Z, d. Sav. 
voL vi. E.A. (1886), p. 293 sg. ; Earlowa, Rbm. EG. vol. i. § 86. 
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follow, or some relief he proposed to grant. His range, of 
course, wae much greater than that of the praetors had been; 
for his authority endured for life, and extended pver the whole 
empire and every department of government. But originally, 
and in principle, his successor on the throne was no more 
bound to adopt any of his edicts than a praetor was to adopt 
those of his predecessors. That it was not unusual for an 
edict to be renewed, and that it occasionally happened that the 
renewal was not by the immediate successor of its original 
author, is manifest from various passages in the texts.® Very 
frequently, when its utility had stood the test of years, it was 
transmuted into a senatusconsult; ® this fact proves of itself 
that an edict per se had not the effect of statute. But just as, 
according to Cicero, a praetorian edict that had held its place 
on the album through a long series of years came to be 
regarded as consuetudinary law, so it may have been with the 
imperial edicts; their adoption by a succession of two or three 
sovereigns, whose reigns were of average duration, may have 
been held sufficient to give them the same character ; and, by 
a not unnatural process, unreflecting public ^opinion may have 
come to impute force of statute to the edict itself rather than 
to the longa conmetudo that followed on it, thus paving the way 
for the assertion by the sovereigns of the later empire of an 
absolute right of legislation, and for the recognition of the lex 
edictalis (§ 74) as the only form of statute. ^ 

•The imperial rescripts and decrees {rescriptay decreta) had 
force of law (legis mcem hdbent) from the earliest days of the 
empire, and their operation was never limited to the lifetime 
of the prince from whom they had proceeded. But they were 

• jE,g. Dig. xvi. 1, fr. 2: “Et primo quidem temporibus divi Auguati, mox 
deinde Claudii, edictis eorura erat interdictuni, ne feminae pro viria suia intercede* 
rent;" which indicates that the edict of Auguatua on the subject had not been 
adopted by Tiberius or Caligula, but first renewed by Claudius. From Dig, 
xxxviii. 6, 26, it appears that an edict of Augustus’s, forbidding a man to disin* 
herit a son who waa a soldier, dropped on his death and was not renewed by his 
sneoeasors. See another illustration in Inat. iL 12, pr. 

* As happened to the edicts referred to in the first part of last note; they 
formed the substance of the Velleian senatusconsult, at the instance of the 
emperor Claudius. According to Tacitus {Ann. iv. 16), the senatusconsult of 
Tiboriua’s declaring that confarreation should no longer place a wife in subjectioxi 
to her husband {infra, p, 324) was the renewal of an edict of Augustus’s. 
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not directly acts of legislation. In both the emperor theoreti¬ 
cally did no more than authoritatively interpret existing law, 
although the boundary between interpretation and new law, 
sometimes difi&cult to define, was not always strictly adhered 
to.^ The rescript was an answer by the emperor to a petition, 
either by an official or a private party, for an instruction as to 
how the law was to be applied to the facts set forth; it usually 
came from the provinces, where the services of the patented 
counsel were not readily obtained; and, when from a private 
party, was often only in anticipation of litigation, and for his 
guidance as to whether or not he should embark on it. When 
the answer was in a separate writing it was usually spoken of 
as an ^stula; when noted at the foot of the application its 
technical name was subscriptio or adnotatio. The decree was 
the emperor’s ruling in a case submitted to him judicially; it 
might be when it had been brought before him in the first 
instance extra ordirmti (p. 344), or when it had been removed 
by mpplicatio from an inferior court in its earliest stage, or 
when it came before him by appeal. It was as a judge that 
the emperor pronQunced his decree; but, proceeding as it did 
from the fountain of authoritative interpretation, it had a value 
far beyond that of the judgment of an inferior court (which 
was law only as between the parties), and formed a precedent 
which governed all future cases involving the same question. 
Those decrees and rescripts constituted one of the most im¬ 
portant sources of the law during the first three centuries and 
more of the empire, and were elaborated with the assistance of 
the most eminent jurists of the day, the rescripts being the 
special charge of the magister lihellonm. From the time of 
the Gk>rdians to that of the abdication of Diocletian they 
were almost the only direct channel of the law that remained 
(§ 64). 

^ As instances may be mentioned Hadrian’s rescript {epistuUa) introducing the 
benefit of division ” amongst co-sureties (Just. Inst iii. 20, 4), and the decree 
of Marcus Aurelius (known ever after as the deorUum divi Ma/rei) repressing and 
punishing self-help (Di^. xlviii. 7, fr. 7). 



CHAPTER II 

JUKISPBUDBNCE 

Seotioit 61.—Labeo and Capito, and the Schools op 

THE PROCULIANS AND SaBINIANS ^ 

The names of M. Antistius Labeo and Ateius Capito occur 
very frequently in conjunction. They were for a time rivals 
in political life, Capito attaching himself to the court party, 
while Labeo inclined to range himself in opposition to the 
regime of the nascent monarchy. Submission, if not sub¬ 
servience, to authority, and unquestioning acceptance of the 
new order of things, was the characteristic of the one; a stout 
but sometimes quixotic independence the characteristic of tie 
other. The attempt has often been made to trace a parallel 
between their respective modes of thought in politics and 
jurisprudenca But we do not know enough of Capito as a 
jurist to enable us to speak with any certainty as to his 
opinions. He is rarely referred to in the texts; whereas 
Labeo's was the name of greatest authority from the time of 
Augustus down to that of Hadrian. Prom the remains of his 
writings preserved in the Digest, it is easy to see,—as, in fact, 

^ Masoovins, De sectia SaHniarior. et ProffuZicmor. Leips. 1728; Van Eck, 
**De vita, moribus et etudiis Labeonis et Capitonis/* in Oelricha* Nomis The* 
saurus dissert, jitrid. vol. i. tom. 2 (Bremen, 1771), p. 821 sq. ; Dirksen, “Ueber 
d. Schulen d. rom. Juriaten,” in his B&itrage zsit Kunde d. rom, BechJtx (Leipeic, 
1825), p. 1 eg. ; Bremer, as in § 59, note 2 ; Pemice, M. Ardistius LabeOt Tol. i. 
1873, and ii. 1878 ; Kuntze, Exmrse Hher rSm. Esehi (2nd ed. Leipsic, 1880), pp. 
318-331; Schanz, Die Analogisten tmd Anomalisten im rbm. Beoht,*' in Philo* 
logfus for 1883, p. 809 s;. ; Boby, IrUroductiont ohap. ix.; Earlowa, Bdm. MQ. 
i. pp. 652 eg., 67f sq. [Eriiger, Qibellen, §§ 18-21 ; Sohm, In^. § 16.] 
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we are told by Pomponius and Aulus GellLus—^that he was a 
luan of great general culture, well versed in the history and 
antiquities of the law, an acute dialectician, and in philosophy 
imbued to some extent with the teaching of the Stoics. In 
his exposition of the law he was as independent as in his 
political opinions, criticising with freedom the doctrines even 
of those who had been his instructors in jurisprudence, and 
guided in his own judgments by constant reference to the 
origin of an institution or a rule, and the object it was 
intended to effect. One of the most celebrated of his writings 
was his Idhri •m0av5»v {JPrdbahilium), a theoretical treatise, 
which was epitomised and annotated by Paulus two centuries 
later. Another work, his Libi'i Posteriorum, a more practical 
treatise on various branches of the jus civile, was abridged by 
Javolenus, and seems to have been of considerable authority. 
Besides these, Labeo was the author of commentaries on the 
pontifical law, the XII Tables, and the Edicts of the urban 
and peregrin praetors, as well as of a collection of responses. 
The estimation in which he was held by the jurists of the 
classical period, i.e., from Hadrian to Alexander Severus, is to 
be measured, not so much by the comparatively small bulk of 
the excerpts from his writings preserved in the Digest (and 
which are almost exclusively from his Lihri wtOav&v and 
Posteriorvm), as by the frequency of the mention of him by 
other authors. It is nothing uncommon to find his opinions, 
and particularly his definitions of terms of law, referred to 
ten, fifteen, or even twenty times in the course of the same 
title. 

Labeo and Capito are said to have been the founders of 
the two schools or sects—^both phrases are used in the texts 
—of the Proculians and Sabinians;® but it is Nerva and 
Proculus that Gains always speaks of as the early repre¬ 
sentatives of the one, Sabinus and Cassius as the repre¬ 
sentatives of the other.® Bremer’s view, that the schools 

B Pompon, in Dig. i. 2, fr. 2, §§ 47-52. 

* The following, according to Pomponius, was the succession:— Proculians 
—1. M. Antiatius Labeo (temp. Aug. and Tib.); 2. M. Cocceius Nerva (consul 
22 A.i>.); 3. Sempron. Proculus (temp. Claudius, etc.); 4. Nerva the younger 
(praetor 65 A.D., father of the emperor Nerva); 5. Longinus (o^ whom nothing 
more is known than that he filled a praetorship); 6. Pegasus (temp. Vespasian) ; 
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were two rival teaching halls *— stcdioms jus pvhlioe docentiwm,^ 
admits of a good deal of argument in its support; for we are 
expressly told that Nerva and Proculus were pupils of Labeo's, 
and Masuiius Sabinus, Javolenus Piiscus^ and Julian are all 
mentioned as professors as well as practitioners. Bremer 
suggests that the schools may have taken their names &om 
Proculus and Sabinus, because they were the first to found 
permanent halls in which they began to teach the doctrines 
they had respectively received from their masters, and which 
became a sort of tradition with their disciples. To the question, 
what were the essential doctrinal difierences between them ? 
there is no satisfactory reply. Karlowa propounds the opinion, 
and backs it with many quotations that seem fairly to support 
it, that the Proculians pteferred to abide by the jus civile^ while 
the Sabinians had a greater predilection for the jus gmtium 
and the speculative doctrines of natural law. But it would 
be easy to glean from the records of their controversies in the 
pages of Gains ^ (who professed himself a Sabinian) quite as 
many texts that would support the very reverse. Karlowa's 
view is not very consistent either with the estimation in which 
Labeo was held by the jurists of two hundred years later as 
an independent thinker who had thrown new light upon many 
branches of the law, or with the fact that the lAbri III de 
jure civUi of Sabinus were regarded by those same jurists as 
the most authoritative repertory of it in existence,—brief, 

7. Juventius Celsns {temp, Vespasian and Domitian); 8. Neratius Priscus {temp. 
Domitian, Nerva, Trajan); 9. Juventius CeLs\is the younger (Domitian to Hadrian). 
Sabinians —1. M. Ateius Capito (consul 6 a.d., died 21 a.d.); 2. Masurius 
Sabinus {temp. Tiberius and Nero); 3. C. Cassius Longinus (Tiberius to Vespasian); 
4. Caelius Sabinus {temp, Vespasian); 5. Javolenus Priscus (Domitian to Hadrian) i 
6 . Abumius Valens {temp. Hadrian ?); 7- Tuscianus {temp. Hadrian ?); 8. Salvius 
Julionus (Hadrian and Antoninus Pius). These were the successive heads of the 
two schools, according to the narrative of Pomponius. To judge by their reputa¬ 
tion in later years, they must have been of very unequal merit, for of some there 
is no further mention. 

* Bremer, Itechtslehrer vmd Itechtschulen, p. 68 eg. 

“ Gell. xiii. 18, 1. [Cf. Krtlger, Quellen, pp. 138, 148.] 

® Most of them will be found collected in Elvers’s Fromptuarium Oaimmm 
(Gottingen, 1824), under the heads ‘‘Auctores diversae scholoe” and “Nostri 
praeceptores." Many more, gleaned from other quarters, will be found in 
Moscovius, and a considerable selection of them in Roby, p. cxxzi. eq. [See also 
Eriiger, Qmllem, § 20, n. 8.] 
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no doubt, but nevertheless the basis of several voluminous 
commmtarii ad SaJhimim? 


Section 62.—Julian, Gaius, and the Antoninian 

Jurists 

It is impossible in a work of the dimensions of the present 
to mention more than a few of the men who built up the law 
of Borne in the period under consideration.^ Labeo and Sabinus 
were the most eminent of the Julian period; the Flavian pro¬ 
duced none to equal them. Under Hadrian and the Antonines 
the most distinguished names are those of Salvius Julianus, 
Pomponius, Africanus, Gaius, and Q. Cervidius Scaevola. The 
first, who, according to Pomponius,® was in his tim^ at the 
head of the Sabinian school, was by birth an African, and 
maternal grandfather of the emperor Didius Julianus. Under 
Hadrian and Antoninus Pius he filled the offices of praetor, 
consul, and praefectvs urbi^ and for a long time was the lead¬ 
ing spirit in the imperial council. It was to him that Hadrian 
entrusted the task of consolidating the Edict. That, however, 
was a small matter compared with the work to which he 
devoted the best part of his life,—^his Digesta^ Labeo had 
been a pioneer, but in this great body of law Julian shows 
himself well advanced towards the citadel. In ninety books, 
following so far much the same order in which he arranged 
the Edict, he deals with both civil and praetorian law, illustrat¬ 
ing his doctrines with hypothetical cases and fresh and lively 
questions and answers. There is probably none in the whole 
catalogue of Boman jurists whose dicta are so frequently quoted 
by his successors and even by his contemporaries. 

[It is also contrary to the express statement of Pomponius in IH,g. L 2, ir. 
2, § 47. For the reference to Karlowa, see n. 1 8iipra.'[ 

^ Accounts of the jurists of the so-called classical period are abundant. See 
Rudorff, Bom. RQ. vol. i. §§ 66-78 ; Roby, Introduction, chaps, x.-xv. ; Karlowa, 
B6m. BO. vol. i. §§ 89-91 ; Ferrini, Fonii, pp. 65 sq. On their sequence, see 
Fitting, Udber das Alter d. Schrijten d. rom. Juristen von Hadrian his Alexander, 
Basle, 1860. 

^ See § 61, note 2. Buhl, Salvius Julianus, vol. L (Heidelb. 1886), pp. 
11-134. 

* See Mommsen, ‘^Ueber Julians Digesta,” in the S. /. BO. vol. ix. (1870) 
p. 82 sq.; Buhl, l.c. p. 86 sg. 
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Sextiis PomponiuB was a contemporary of Julianas, but aur- 
vived him. His literary career, like Julianas and Gaios's, was 
prolonged, beginning in the reign of Hadrian and continuing 
through the twenty-three years of that of Antoninus I^us, and 
well on into that of Marcus Aurelius and Verus. His work 
was diversified,—archaeological, historical, doctrinal, critical. 
His readings on Quintus Mucius Scaevola (p. 248) were utilised 
by the jurists of the Severan period, and drawn on to some 
extent by Justinian’s commissioners. So were his JSpisttdae^ 
which seem for the most part to have been opinions given to 
consulting clients in a fuller and more argumentative and 
critical fashion than was usual in the r^onsa of patented 
counsel. Still more largely drawn upon in the compilation of 
the Digest were his writings on Sabinus. Singularly enough, 
his voluminous commentary on the Edict is not excerpted 
directly, although numerous references to it are preserved in 
extracts from the commentaries of Ulpian and Paul. He is 
most familiar to moderns in connection with his Enchiridion^ 
from which a long passage is preserved in the Digest, sketching 
the external history of the law from the foundation of the City 
to the time of Hadrian, and which has been often referred to 
in the preceding pages."* 

Likewise of the same period as Julian, and one of his 
friends, though probably younger, was Sextus Caecilius Afri- 
canus, whom Gellius introduces in a colloquy with Eavorinus 
about some of the antiquities of the XII Tables, but without 
his cognomen. His principal works were several books of 
Questions (guaestiones) and a still greater number of Episttdac, 
The former were liberally made use of by Justinian’s com¬ 
missioners, but the latter very sparingly. About the 
Questions there is this peculiarity,—that the case stated 
interrogatively and the answer to it, are very frequently 
connected by a verb in the third person, ait, resfpondit, eta, 
from which many jurists conclude that Africanus is giving 
not his own opinion but that of some other counsel, probably 

^ Many critics entertain the opinion that it is to some extent corrupt; see in 
particular Oeann, Pomp, de origvM juris frag. Giessen, 1848. Sanio has 
attempted to^make out its indebtedness to Yarro, in his Varroniana in d. 
Schriften d. rSm. JuHMen, Leipsic, 1867. 
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Julian.^ His writings are acute and exact, but sometimes 
obscure; the saying was common long ago—“ Lex African!, 
ergo difficilis." 

OaiuB must be placed somewhat later than Julian, Pom- 
ponius, and Africanus; for although he speaks of an event in 
the reign of Hadrian as occurring in his “own time,” yet his 
literary activity only commenced under Antoninus Pius, con¬ 
tinuing until after the death of Marcus Aurelius. Although of 
such repute in the fifth century as to be one of the five jurists 
put before all others in the Valentinian Law of Citations (§ 78), 
yet of his personal history we know nothing. He is but once 
(if at all) mentioned by a contemporary,® and never by any of 
his successors. Some eminent authorities are of opinion, from 
the internal evidence of his writings, that he must h^ve been 
a provincial, and probably an Asiatic,^ while others maintain 
as decidedly that Kome must have been his headquarters.® It 
cannot be disputed that he devoted a considerable amount of 
attention in his Institutions to peculiarities of the law that 
affected peregrins; and Karlowa suggests what so far conciliates 
the discordant views,—that he may have taught in Eome, but 
addressed his teaching especially to provincials residing there.® 
It was as a teacher and theoretical jurist that he excelled; 
indeed it is very doubtful whether he was a practitioner at all, 
and all but certain that he had not the jus respondendi. His 
famous work was his Institviionum commentarii qucdtuor; not 
a work of erudition or indicative of juridical powers of the 

[That the references are to Julian seems to be established, see Kruger, Geddi. 
d, Qu^leT^, § 28, n. 26.] 

® By Pom ponius, in Dig. xlv. 3, 39 : “quod Caius noster dixit.” It is by no 
means certain that Pomponius was not referring to Caius Cassius Longinus, one 
of the heads of the Sabiuian school,—“our master Cassius.” No doubt Gaius 
was a Sabinian as well as Pomponius, and the “ noster” may mean no more than 
fmtemity ; but the “dixit” suggests allusion to a predecessor rather than to a 
young contemporary. [Cf. G. M. Asher, in Z. f. MQ. vol. v. p. 88 sy., who 
negatives the reference of the passage to Gaius, and G. Padolletti, Del nome di 
Oaio, Boma, 1874, who affirms it. See Appendix, p. 432.] 

^ JS,g. Mommsen, “ Gaius ein Provinoialjurist,” in Belcker vmA Mudher^s Jdhrh. 
vol. iii. (1859), p. 1 eq. ; Bluhme, in the Z. f. MG. vol. iii. (1864), p. 452 sgr. ; 
Kontze, Der Frovincialjurist Gaius wisseuschaftlich ahgeschiUzt^ Leipsio, 1883. 

® E.g. Huschke, in the Z.f. MG. vol. vii. (1868), p. 161 sq.^ and in the intro¬ 
duction to his 4th [and 6th] editions of (jkius. [See Appendix, p. 432.] 

* Karlowa, MQm. MG, vol. i. p. 722. See Roby, IiUrodtuHont p. clxxv. sq. 
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highest order; but of great value as a compendium of the 
fundamental doctrines of the law, alike from the simplicity of 
its method, the interest of its historical illustration, and the pre* 
cision and accuracy of its language. The excitement that followed 
the happy discovery of the manuscript of it in the year 1816 (p, 
309), at the moment when the founders of the historical school 
of jurisprudence were coming to the front, and the enthusiastic 
gratitude men felt towards its author for the store of new 
material which it laid open to them, have led to his elevation 
to a higher pinnacle than his actual merits altogether warrant. 

As a jurist Gaius cannot be put on the same level with 
Labeo or Julian, Ulpian or Papinian. It may be owing to his 
having been only in the second rank that his name never 
occurs in the pages of his contemporaries and successors; men 
who sat in the imperial council and responded ex avxtoritate 
prinxipis were unlikely to quote one who, however skilful and 
successful as a teacher, yet had neither experience as a practi¬ 
tioner nor great reputation as a speculative jurist. All his 
writings seem to have had an educational aim,—his commen¬ 
taries on the XII Tables, on the aediUan edict, the provincial 
edict, and the Lex JvZia et Papia Poppaea, his selected titles 
from the urban edict, his monogiaphs on testamentary trusts, 
dowries, verbal obligations, and the Tertullian and Orphitian 
senatusconsults, his lihi'i awreomm, etc. The last mentioned,— 
Rerum quotidianarum sive aureorum lihri VII, —a repertory 
of the law on matters of everyday occurrence, seem to have 
borne a certain relation to his Institutions, travelling over the 
same ground but in greater detail, and taking up many of the 
matters which were not deemed suitable for the elementary 
treatise. The passages preserved in the Digest are models of 
exposition. But they display little constructive talent. In 
this respect Gaius compares unfavourably with Julian. His 
tread is firm where his ground is sure, but he manifests 
timidity and hesitation as he approaches controversy. Not¬ 
withstanding these defects, however, his Institutes cannot be 
too highly valued. Criticism may detect in them a few 
historical and even some doctrinal errors; but these shrink 

^ See Lot]q;iaT, Krit, Stvdim in Sachen der Qontra/oindication (Munich, 1878), 
pp. 10-22, 53-67 ; Kuntze, as in note 7. 
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into insignificance in view of the wealth of instruction about 
branches of the law of the republic and early empire which 
their pages afford.^ 

Q. Cervidius Scaevola was later than Gains. He seems to 
have commenced his career in the reign of Antoninus Pius, to 
have been in his prime in that of Marcus Aurelius, in whose 
council he sat,^^ and to have been still engaged in his profession 
in the early years of Septimius Severus. He was that 
emperor’s instructor in law, and at the same time had Papinian 
as a pupil With his successors he had great reputation as a 
consulting counsel; and many of his clients, to judge from his 
Digesia and Qiiaestiones, see'm to have been in the Greek¬ 
speaking provinces. His Questions, otherwise responses, are 
very brief and pointed, and the answers sometimes •without 
reasons. The same ^edes facti —one may say the same case 
—that is recorded in them frequently reappears in his JHgesta^ 
but treated more fully and argumentatively. The latter work, 
however, is not exclusively devoted to case law, but contains a 
considerable amount of doctrinal exposition of a high order, that 
justifies the compliment paid to Scaevola by Arcadius and 
Honorius as prvderUissimvs jv/risconsultoi'UTn}^ 

Section 63.—Pa.pinian, XJlpian, and Paul 

Aemilius Papinianus ^ is supposed to have been a native 
of Phoenicia. Trained under Scaevola, he was already advocatus 
fi&d under Marcus Aurelius, and became master of requests 
{magister l%bell(yrum^ § 60) and afterwards praetorian prefect 
under Septimius Severus. He is said to have been connected 
with the latter emperor by marriage, and was certainly one 
of his most intimate and trusted friends. He accompanied 

^ The literature on the subject of Gaius is overwhelming ; the latest treatise 
is that of Glaason, Mude swr OaiuSt etc., 2nd ed. Paris, 1885. [See Eiiiger, 
Cha^. d, Qiuilen, § 24.] 

From what OapitoUnus sajn (Jfare. 11), it is probable that Scaevola was one 
of the emperor’s praetorian prefects. 

M Cod. Theod. iv. 4, 8, § 3. 

1 See Ael. Spart. Carae. 8; Ev. Otto, Papinianus, sive de vita, eta Leyden, 
1718 ; Boby, IntrodtuMon, p. cxci. sy. [See also an interesting article in Juridical 
PavUw, voL V. p. 289, by N. J. D. Kennedy. ] • 
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Severus to Britain; and an enactment in the Code, dated 
from York in the year 210, may not unreasonably be imputed 
to his pen.® The emperor before his death committed to him 
the charge of his two sons; but he was unable to prevent the 
murder of the younger, and his refusal to defend the act led 
to his own assassination by order and in the presence of the 
elder. The words put into his mouth in his answer to 
Oaracalla—that to defend the murder of the innocent was 
to slay him afresh ®—were characteristic of Papinian, whose 
integrity and high moral principle were as remarkable as his 
eminence in law. It may be that the one helped the other; 
and the criticism has been passed upon him that, if he was 
the prince of jurists, it was because he knew better than any 
of his 6ontemporaries how to subordinate law to morals. 
His principal works were his collections of Quaestiones (thirty- 
seven books) and JResponsa (nineteen books). His younger 
contemporaries XJlpian and Paul seem to have been some¬ 
what envious of his reputation, and to have annotated many 
of his opinions with considerable freedom. But posterity 
judged between them; and first Constantine in 321, and 
afterwards Theodosius and Valentinian in 426, refused to 
allow the “ notes ” to be cited in the tribunals in derogation 
of Papinian. Justinian is even more lavish in his encomiums 
on his genius than any of his predecessors on the throne; 
splendidissimtcs, acutissimtes, disertissimics, suhlimissimus, a-o<f>a>- 
TaT 09 , merito ante alios excellens^ being amongst the epithets 
in which he indulges. Modern criticism, so fond of applying 
new standards to a man’s measurements, endorses the verdict 
of antiquity in so far as it places him far above his fellows 
in respect of the liveliness of his conceptions of right and 
wrong. He has no equal in the precision with which he 
states a case, eliminating all irrelevancies of fact, yet finding 
relevancies of humanity that would have escaped the vision 
of most; and without parade, and as it were by instinct, 
applying the rule of the law as if it lay on the surface and 

2 Cod. iii. 82, 1. 

^ \_Aliud est parricidium accusaro innocentem oedsum. Another account is 
that Papinian answered—parricide was not so easy to defend as to commit. See 
Dio Cass. Ixzvif. 4 ; Spart. Carac. 4.] 
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was patent to the world. Ho man was ever more worthy of 
the privilege of responding ex aiustorUcUe prmeipis, and no man 
ever displayed a higher sense at once of the power it conferred 
and the responsibility it imposed. 

Bomitius Ulpianus and JuUus Paulus made their first 
appearance in public life as assessors in the avditoritim of 
Papinian and members of the council of Septimius Severus; 
and in the reign of Caracalla were the heads of two ministerial 
offices —the records and the requests. Ulpian was of Tyrian 
origin; which may account for the intimate relations that 
arose between him and Alexander Severus, whose mother, 
Julia Mammaea, was from Phoenician Syria. Heliogabalus 
had deprived him of his dignities and expelled him from 
Borne; but on the accession of Alexander, then only about 
sixteen years of age, he was at once reinstated, became the 
emperor’s guardian, was appointed praetorian prefect, and 
virtually acted as regent.* His curtailment of the privileges 
conferred on the praetorian guard by Heliogabalus provoked 
their enmity; again and again he narrowly escaped their 
vengeance; till at last in the year 228, in the course of a 
riot between the soldiery and the populace, the former one 
night found their way into the palace whither Ulpian had fled 
for shelter, and slew him almost in the arms of the emperor. 
It is not surprising to find that the cares of government 
interfered with his literary work; for, great as it was, it 
seems almost entirely to have been executed before the 
accession of Alexander. There was a commentary on the 
jm civile (“ ad Sahinum ”) in over fifty books; one on the 
Edict in more than eighty books; collections of Opinions, 
Besponses, and Disputations ; books of Buies and Institutions; 
treatises on the functions of the different magistrates, one of 
them (de officio proconsulis lihri being a comprehensive 
exposition of the criminal law; besides monographs on various 
statutes, on testamentary trusts, and so forth. The character¬ 
istic of the greater treatises is doctrinal exposition of a high 
order, flavoured with judicious criticism, and marked by great 
lucidity of arrangement, style, and language; throughout they 

* [Alexander in a rescript refers to Ulpian as praetoiric 

parentem wteiMH," Cod. iv, 66, 1. 4.] 
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bear evidence of tbe extent of his indebtedness to his pre-' 
decesitorB. The qnasi-philosophical observations in which he 
indulges in his Institutions are superficial; but otherwise his 
compendia are models of conciseness, while free from inelegance, 
TTis works altogether have supplied to Justinian^s Digest about 
a third of its contents, and his commentary on the Edict of 
itself nearly a fifth. 

Paul, who seems to have been in youth a pupil and in 
riper years an admirer of Scaevola's, had a literary career 
very much like that of XJlpian; it was extremely prolific 
until, as the latter’s successor, he became Alexander’s prae¬ 
torian prefect, but happily was not altogether interrupted 
by the cares of government. The range of both jurists was 
much the same; Paul, however, contenting himself with a 
shorter commentary on Sabinus than Ulpian, though going 
far beyond the latter in the number of his monographs, 
some of which were devoted to the exposition of points of 
procedure. He had wider interests than Ulpian, was quite 
as acute, and perhaps more subtle. Modestine, who was 
a pupil of Ulpian’s, speaks of the two as Kopw^aioi tS>v 
vofiLK&v ; and some of the later emperors, oblivious of Labeo 
and Julian, bestow on Paul epithets that seem to give him 
rank only second to Papinian. But he failed in two qualities 
in which Ulpian excelled,—precision of statement and clear¬ 
ness of diction;® and it is not surprising, therefore, to find 
that his writings contributed to the Digest only about a fifth 
of its bulk as against Ulpian’s third. 


Section 64.—Modestine and the Post-Severan Jurists 

Herennius Modestinus, a native of or closely connected 
with one of the Greek-speaking provinces, and a pupil of 
Ulpian’s, merits special attention for no other reason than 
that he is put by the Valentinian Law of Citations (§ *78) 
on the same distinguished platform as Gaius, Papinian, Ulpian, 
and Paul There are numerous extracts from his writings, 

* [Hence tbe complaint of the glosaators, ‘‘malediotas Paulus ita obscure 
loquitw ut Tix intelligi potest."] 
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801 ^ of ttou in Greek, preserved in the Digest; but they 
leave the impression of their author's incapacity to take btoad 
vievrs a&d inclination towards hair-splitting. His career 
began in the reign of Garacalla, and continued through that 
of Alexander and into the turmoils that followed the extinction 
of the Se\eran dynasty. He is mentioned with esteem in a 
rescript of Gordian's of the year 239; and in an inscription 
of the year 244 (the year of the accession of Philip the 
Arabian), preserved in the Capitoline Museum, his name occurs 
as one of the arbiters in a question raised by a guild of fullers.^ 
There are only four jurists of later date quoted in the Digest, 
and two of them (Hermogenian and Arcadius Charisius) are 
supposed to have flourished as late as the middle of t]j^e fourth 
century. With Modestine jural literature in the proper sense 
seems to have come to an end, and general opinion goes the 
length of affirming a complete eclipse of jural talent. This, 
however, is going too far. There are in Justinian’s Code and. 
elsewhere about 300 rescripts of Gordian’s six years’reign; 
the constitutions of the reign of Diocletian, half a century 
later, if the list of them in Haenel’s Index ^ be correct, number 
about 1200 or 1300, more than nine-tenths of them rescripts; 
and even in some of the intermediate reigns, e.g. those of Philip 
the Arabian and Yalerianus and Gallienus, the number is not 
inconsiderable. Many of those rescripts are of great merit, 
and not inferior to the ordinary run of the Pesponses of an 
earlier period. This could not have been the case had juris¬ 
prudence passed on the death of Alexander Severus into such 
utter darkness as is commonly supposed. That there was a 
serious change for the worse is unquestionable; otherwise 
there would hardly have been such a cessation of literary 
activity, contemporaneously with the discontinuance of the 
practice of responding. The latter is to be accounted for by 
the growth of absolutism. It was no longer patented counsel 
that responded under imperial authority; the emperor himself 
was now more than ever resorted to as the fountainhead of 
authoritative interpretation; and the imperial consistory 

^ Printed in Bruns, p. 259. 

* The Index Legum appended to Haenel’s Corpiis leg. ah wip, rom. ante 
JvMivAanum. totorttm, Leipsic, 1857. 
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the expense of the Academy, representing as closely as possible 
the letters and other marks in the original, wherewith he was 
enabled in 18Y4 to produce his Apographum.^ It is of the 
same size as the original, and represents line by line and 
letter by letter all that Studemund was able to decipher; 
doubtful words and letters being in fainter type, what G^schen 
had read (before Blume’s chemicals had made passages un> 
decipherable) being also in faint type but enclosed in square 
brackets, and those that no one had ever been able to make 
out being left blank. This magnificent and conscientious 
reproduction will probably remain the basis of every reliable 
edition of Gains for many years to come.® But it has already 
received its first supplement,—the result of a fresh inspection 
and chemical treatment of the MS. by Studemund and Kruger 
in the years 1878 and 1883, which has enabled them (1) to 
add considerably to the deciphered matter, and (2) to negative 
with certainty the accuracy of some of the restitutions of im- 
deciphered passages previously proposed.^ 

In 1549 there were first published in Paris by Bishop 
Jean Dutillet, from a manuscript in his possession, what bore 
to be a portion of a work of Ulpian’s. The MS. soon after¬ 
wards disappeared ; but its identity with one presently in the 
Vatican Library is now generally admitted.® It opens with 
the words “Incipiunt tituli ex corpore UlpianL” Modem 
criticism has satisfactorily established that the titles which 

^ Ocuii InstUutionvm Cod. V&ron. Apographwm, . . . edid. Guilelmus Stude- 
mnnd, Leipsic, 1874. 

> There have been published since 1874, and based upon it, editions by 
Polenaar (Leyden, 1876), Ertiger and iStudemund jointly (Berlin, 1877 [3rd ed. 
1891]), Huschke (his 4th, Leipsic, 1879 [5th ed. 1886]), Muirhead (Edinburgh, 
1880), Oneist (Leipsic, 1880), Dubois (Paris, 1881), Abdy and Walker (their 3rd, 
Cambridge, 1885, which, however, contains no mention of the new readings 
published by Studemund in 1884). Dubois reproduced the Apographum more 
literally than the others. He offered no conjectural restitutions of his own, but 
appended in footnotes and frequently criticised those suggested by previous 
editors. [Translation and commentary by E. Poste, 3rd ed. Oxford, 1890.] 

^ SuppUmsrUa ad Codids VeroTi, Apographwm Stttdemundia/wwm eonpoaudt 
Guil. Studomund. They are printed in facsimUe in the introduction to, and 
embodied in the text of, KrUger and Studemund’s second students' edition of 
Gains (Leipsic, 1884). This edition forms the first volume of Kiilger, Mommsen, 
and Studemund’s Collectio librorum Juris Antyvdinicmi in lusvm, sekolarwm, 

* Savigny,»‘'Ueber d. Vatikanische MS. des Ulpian,” in his Perm, Setvr^fU 
Tol. iii. p. 28 sq. 
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follow are £rom an abridgment of Ulpian*s Idher sing, Megw~ 
larvm^ executed soon after the year 320, by simple excision 
of'matter no longer applicable to the then state of the law, 
but without further corruption of the text.® It is a sort of 
vade-imcfum for practitioners, rather than an institutional 
book; every line almost embodying a doctrine, in language of 
unparalleled perspicuity. It follows pretty much the order of 
Gaius; incorporating, however, various matters which he had 
purposely omitted, such as the law about dowries, the pro¬ 
visions of the Julian and Papia-Poppaean law, and so forth. 
Unfortunately a large part of it is lost, for the manuscript 
ends abruptly with the law of succession; so that we are 
deprived of the rules about obligations and actions, of which 
a few sentences are preserved elsewhera All the modem 
editions are based upon a facsimile of the Vatican MS. made 
in 1855.^® 

The collection which passes by the name of Paul's Sentences 
{JvZii Pavli lihri V SerderUiaTrum ad JiXiv/nC) is in this sense 
a compilation,—that, while the whole of it is from the treatise 
so designated, yet its parts are collected from a variety of 
intermediate sources. The original, which was also a vade~ 
mecuTfi for practice, more detailed and more complete than 
Ulpian's, and arranged in the order of Julian's Edict, was 
held in the very highest estimation in the third and fourth 
centuries; and alike by an enactment of Constantine's of the 
yeS-r 327 and by the Valentinian Law of Citations of 426 
was declared as authoritative as any imperial constitution.^' 

* Mommsen, *‘De Ulpiani Regolarum libro singalari,” in Booking’s 4th 
edition (Bonn, 1855) ; Kriiger in the preface to his edition of Ulpian (as in 
note 10), p. 1 

Ulpiani Uber simg, Rec^larv/m Cod. Vat. exempl. cur. Ed. Booking, Leipsic, 
1865. Of the subsequent editions may be mentioned Yablen's (Bonn, 1856), 
Kriiger’s (in vol. ii. of the Collection eto. mentioned in note 7, Leipsic, 1878), 
Huschke's (in the 4th ed. of his Jurisprudemiia Ant^vatiniana, Leipsic, 1870, 
p. 647 s?. [5th ed. 1886, p. 568 sg.]), Muirhead’s (appended to his GainSt Edin¬ 
burgh, 1880), Gneist’s (in the 2nd ed. of his Synta^pna InstUvMormm, Leipsic, 
1880), and Abdy and Walker’s (appended to their Gatus, 8rd ed. Cambridge, 1885). 

Says the ConsvJtcUio {infran § 81), vii. 8—*' . . * secundum sententiam 
Pauli Juridici, ciyus sententias sacratissimorum principum scita semper valitiuras, 
ao divaHs constitutio, declarant.” [See note by Huschke, oj>. cii. 5th ed. p. 862. 
It was probably in consequence of the authority thus accorded to them that in 
one or two MSS. they are called Pavdi Bec^^ae SenUntiae. • 
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pre-emineiice thus conferred upon the Sentences explidiis 
how it was the^r found a place in the Lex Eonuma ViMgotkorum 
(§ 82), but greatly abridged by the omission of all that the 
comi^ers judged to be no longer of practical value. Some of 
the later MSS. of the Visigothic collection contain passages 
which are not in the earlier ones; but the chief sources of 
the augment of the text are Justinian^s Digest and the 
Oollatio, the Vatican Fragments and one or two other collec¬ 
tions also aiding to some extent. The result is a reconstruc¬ 
tion of the five books, each divided into rubricated titles, 
altogether of about three times the bulk of the remains of 
Ulpian's Buies. This is so at least in KrtigeFs edition, where 
the additions from the Digest, etc. are printed as part of the 
text; some editors, however, as, for example, Huschke, content 
themselves with a simple reference to these in what they 
consider their appropriate places, and print in eoat&nso no 
more than is found in the manuscripts of the Visigothic 
collection.^® 

Of less importance than the three treatises described 
above, though still of considerable value to the jurist, are 
the four following:—(1) Some remains of the Notae juris of 
Valerius Probus, who was of the time of Nero, Vespasian, and 
Domitian,—explanations of the meanings of single letters 
occurring in laws and plebiscits, in the practice of the jus 
in the legis actiones, and in the perpetual Edict. 
A,T.M,D.O.y for example, is interpreted—“aio te mihi dare 
oportere;” B.E.E.P,P.V.Q.L —**bona ex edicto possideri pro- 
scribi venireque jubebo,” and so on to the number of over 
150 notae. The most authoritative edition is that of Momm¬ 
sen, in KeiTs collection of the Qrammatici Latini}^ (2) 
Yolusii Maedani oasis distrihiUio^ a tractate on money, weights, 
measures, and the usual modes of dividing an inheritance, 
written in the time of Antoninus Pius or of Marcus Aurelius. 
Here also the authoritative edition is by Mommsen, in the 

^ The editions are numerons ; but it is enough to refer to the two mentioned 
in the text. Ertiger's (of 1878) is in vol. ii. of the ColleeHo lihrcTWtn,^ eto. cited 
in note 7 ; and Huschke's in the Jwivprvdewbia An^uatinicmaf cited in note 10 
[5th ed. p. 457 s^.]. 

” Also printed in the ColleOiOt eto. vol. ii. p. 141 sq. and Hnsohke, Lc. p. 
128 sq, [p. 135 8§. of 5th ed.]. 
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Traafiactlons of tlie Saxon Academy.(3) What is known 
as the Mragvn^wtvm Dosithearvwni de marmmissioTvifms ,—a pas¬ 
sage from a school-book, dating from the year 207, which the 
master (Dositheus) was in the habit of setting to his pnpils for 
translation. Its original is attributed by some to Pomponius, 
by others to Cervidius Scaevola, by others again to Gains, 
Ulplan, or Paul.^® (4) The so-called Fragmmtwm de jwre fisoi. 
This was found by Niebuhr in the chapter library at Verona 
at the same time that he discovered the MS. of Gaius. There 
is difference of opinion as to its date and authorship; most 
critics attribute it to Paul; but Huschke thinks it Ulpian's, 
while some jurists regard it as not earlier than the time of 
Diocletian. It was first edited by Goschen in 1820, along 
with Gaius. Kruger made a new transcript of tl» MS. in 
1868 ; his facsimile forms the basis of all the later editions.^® 

In addition to the above there exist a line or two from 
Pomponius about the indivisibility of servitudes, first pub¬ 
lished in 1536, from a MS. that had belonged to one of the 
Scaligers; a sentence from the first book of Papinian’s 

Besponsa on the subject of agreements between husband and 
wife, which forms the conclusion of the Lex BomaTW, 
gothorwm; a couple of parchment sheets much decayed, 

brought from Upper Egypt in the year 1878, and now in 
the Berlin Museum, which contain extracts from the fifth 
book of Papinian’s Resptmsa^ with some notes by Ulpian and 
Paul; other four tattered parchments from the ninth book 
of Papinian’s Besfponsa, obtained from Egypt about the same 

Printed in HuscLke, l,c. p. 409 aq. [p. 411 sq. of 5th ed.]. 

Printed in vol. ii. of the Collectio, eto. p. 149 aq. and in Huschke, l.c. p. 
422 aq. [p. 424 aq. of 5th ed.]. On the diflerent opinions about it see Earlowa, 
1 . p. T04 aq. 

Pragme^ttvm de jure fiad edidit Paulua Kruegery Leipsic, 1868. See 
CollectiOy etc. vol. ii. p. 162 aq. ; Huschke, l.e. p. 616 aq. [p. 683 aq. of 5th ed.]. 

Collectio, eto. vol. ii. p. 148 ; Huschke, l.c. p. 146 aq, 

IB Collecti-o, etc. vol. ii. p. 167 ; Huschke, l.c. p. 433 [p. 485 of 5th ed. Cf. 
CollediOy eto. vol. iii. p. 296.] 

IB First communicated to the Berlin Academy by ErUger in 1879 and 1880 ; 
ji.«d since then, along with the parchment referred to in note 24, the subject of 
seireral papers, for the principal of which see references in Earlowa, Ram. RQ. 
L pp. 765, 766, notes. It is remarkable that in the parchments the red letters 
of the rubrics are perfectly preserved, while the black letters of the text are to a 
great extent eaten out. [Huschke, l.c. 5th ed. p. 436 ; Collectio, Ac. iU. p. 285 aq ] 
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time, and now in the museum of the Louvre; ^ some passages 
from Ulpian’s Institutions, discovered by Endlicher in 1835 
in the imperial library at Vienna, on a parchment which 
formed the cover of a papyrus manuscript De Trinitate;^ a 
passage from the second book of Paul’s Institutions in 
Boethius on Cicero’s Topics; a couple of sentences of 
Modestine’s, the one (from the first book of his Buies) pub¬ 
lished in 1573 by Pierre Pithou from a MS. of his father’s, 
and the other taken from Isidore’s Differ&ntiae; finally, a 
fragment of uncertain authorship dealing, inter alia^ with the 
condition of dediticians, now in the Berlin Museum, having 
been obtained from Egypt along with the Papinianian parch¬ 
ments above mentioned.®* 

^ First published by Dareste in 1883 in the Nouv. Jlev. Hist. p. 861 9q. and 
since commented by Alibrandi, Huschke, Kriiger, Esmein, etc. ; see Earlowa, 
l.c. p. 768, and Nbuv. Jtev. Hist. vol. x. (1886), p. 219. JiOolleetio, etc. vol. iii. 
p. 291 sq. ; Esmein, Jldlangea, p. 839 sq. ; Zocoo-Rosa, Una nuova lettwa, etc. 
1887.] 

Collectio, etc. vol. ii. p. 157 sq. ; Huschke, l.c. p. 601 sq. [p. 617 sq. of 
6th ed.] See also note of critical papers on them in Earlowa, l.c. p. 772. 

^ Collectio, etc. vol. ii. p. 160 ; Huschke, l.c. p. 646 £p. 662 of 5th ed.] 

Collectio, etc. vol. ii. p. 161 ; Huschke, l.c. p. 626 [p. 644 of 6th ed. The 
first extract is from book ix. of Modestine’s Rules.] 

^ Communicated to the Berlin Academy by Mommsen in 1879. See suprOf 
note 19, and injra, § 66, note 2. [See Collectio, eto. vol. iii. p. 298, where it is 
cited as Ineerti auct&ris de judvAis fragmenta Berolinensia. Since 1886 a few 
additional manuscript fragments of this period have been discovered. A frag¬ 
ment on parchment, which was found in Egypt and is now in the collection of 
the Archduke Eayner at Vienna, deals with the FormuZa Fcdnana by which 
alienations by liherti in fraud of patrons were rescinded. It was first published 
by Pfaff and Hofruann in 1888 with an elaborate commentary and photographic 
reproduction of the MS. It is also printed in CollenAio, etc. vol. iii. pp. 299- 
801. Its authorship is unknown, but it has been supposed to be from a fieatise 
either of Pomponius or Paul. In 1896 a piece of tattered parchment was found 
in Egypt containing extracts from Paulus, lib. 22 ad Edictwm, which corresponds 
almost exactly with excerpts in the title of the Digest, Fro SoAo {IHg. xvii. 
2 fr. 65 and 67) except that the former contains apparently referenoee to the 
opinion of Labeo which have been omitted by the Digest compilers. A notice of 
this fragment by Kriiger is contained in Z. d. Sav. StifL {It.A.) vol. xviii. p. 
224. For information about the MS. fragments, consult also Girard, Textes de 
DroU romain, 2ud ed. 1895.] 



CHAPTER III 

SUBSTANTIVE CHANGES 

Section 66.—Citizenship, Junian Latinity, and 

Pekegrinity • 

One of the achievements of the legislation of Augustus was 
the recognition of a class of freemen intermediate between 
citizens and peregrins, who got the name of Junian latins.^ 
It came about in this way. Augustus was of opinion, and 
doubtless rightly, that one of the causes that had contributed 
to the social and political corruption of the later republic was 
the degradation of the burgess-class by the admission into 
their ranks of enormous numbers of enfranchised slaves. Prior 
to his legislation every freedman regularly manumitted became 
a citizen as a matter of course, although not qualified for enrol¬ 
ment in any but one of the four urban tribes. The Aelia- 
Sentian law of 4 A.D. was passed in order to render the 
attainment of citizenship by manumission a matter of greater 
difficulty. Before its enactment there were three regular 
modes of enfranchisement (legitimae manvmis^mies) known to 
the law, viz. (1) entry of the slave’s name in the census-list as 
a freeman, (2) formal act in presence of the praetor (man. 
vindictd), and (3) testamentary grant of freedom; but there 
were also various irregular modes, such as a written declara¬ 
tion addressed to the slave by his owner, an invitation from 
the latter to the slave to take a place at table, informal grant in 

* Fragm. DosUh. {supra^ p. 313), §§ 6-8; Vangerow, Ueher die Latini Juni- 
anif Marburg, 1883; Gantarelli, '“I Latiui Jauiani,” in tho ArcMv. Qiwrid, 
vol. xxix. (1882), p. 8 sg., vol. xxx. (1883), p. 41 aq.; and the works cited suj>ra, 
I 57, note 7. • 
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presence of fri^ds, etc. Only the legiJbimae ma/n/mvMmm conld 
make the freedman a citizen, and that only if the manumitter was 
his quiritarian owner; irregular manumissions, and even a regular 
one proceeding from a mere bonitarian owner 264), were dejwre 
ineffectual, although de facto enforced by praetorian intervention. 

The leading provisions of the amending enactment were 
these:—(1) that all manumissions in fraud of creditors should 
be null, with this qualification,—that an insolvent might 
institute one of his slaves as his testamentary heir, for the 
purpose of avoiding the disgrace of post-TOortem bankruptcy; 
(2) that manumission by an owner under the age of twenty 
should not have any effect unless it was accomplished vvndictd, 
and for reasons that had been held sufficient by a court of 
inquiry established for the purpose; ^ (3) that manumission of 
slaves under thirty years of age, in order to make them citizens, 
required to be under the same two conditions; (4) that slaves 
who had suffered criminal punishment or been otherwise 
disgraced should not under any circumstances become citizens 
on manumission, but should rank only as dediticians, incapable 
of ever in any way attaining citizenship, and subject to other 
serious disabilities both in public and private life.® In aid, 
however, of a freedman under thirty, whose want of citizen¬ 
ship was due to nothing but the neglect of official approval of 
his manumission or its performance otherwise than vindictd, it 
was provided that if he married a woman who was either a 
citizen, or a colonial latin, or of his own class, declaring at 
the time, in presence of a certain number of witnesses, that he 
was doing so in terms of and in order to have the benefit of 
the statute, then, on a child of the marriage attaining the age 
of twelve months, he was entitled to go to the praetor or a 
provincial governor, and, on proof of the facts, obtain from 
him a declaration of citizenship, which applied to wife and 
child as well, if the former was not a citizen already.^ 

* See Dositheus, Fmgmmtum, § 13. 

* Sen Zubli, De L. Adia S&rUia^ Leyden, 1861; Brinz, Die Drexgelasemen, d 
L. Aelia Sentia u. das Berliner Fragment von d. Deditidem, Freiburg, 1884 
(The ibregment alluded to is that mentioned in the end of last section.) 

* This was technically eansae probatio lege Aelia Sentia (Gai. L 29); and 
to acquire citizenship in this way was ex I, Aelia Sentia ad eivUaiem pervenire 

Oai. iii. 73). 
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But a question not unnaturallj presented itself as to wbat 
was the real condition of the manumittee before he had thus 
acquired citizenship. Was he slave or free? It is usually 
Sfdd that he was de jv/re the former, but de facto the latter;* 
(although de fare slavery is hardly consistent with the recog* 
nition of the possibility of marriage between him and a woman 
who might even be a citizen). The Junia-Norban law of 
19 A.D. was passed to settle the question.* It did ilo by 
declaring that the condition of those freedmen under thirty 
whose manumission had not been both sanctioned by the 
council and accomplished vindietd was to be similar to that 
of the colonial latins (§ 61); and, partly by the Junian law 
itself and partly by subsequent legislation, the same status 
seems to have been conferred on all freedmen, except those 
falling under the class of dediticians, who failed to become 
citizens because of the irregularity of their enfranchisement. 
Hence arose that Junian latinity which figures so largely in 
the pages of Gaius and TJlpian. It had this advantage,—that 
it was convertible into citizenship in a variety of ways, e.g., the 
exercise for a certain length of time of some trade, craft, or 
calling from which the community derived benefit, renewal of 
the enfranchisement in such a way as to overcome its defects, 
imperial grant, and so forth.^ While a man remained a latin 
he had comm&rcium, and therefore might be a party to a 
mancipation and hold property on a quiritarian title.® But 
he could not make a testament; ^ and, though he might law¬ 
fully be instituted heir or appointed a legatee under one,“ yet 
the statute did not allow him to take the inheritance to which 
he had been instituted or the legacy.bequeathed to him unless 
he converted his latinity into citizenship within a certain 

* “ Ex jnre Quiritium servi, aed auxilio praotoris in libertatis forma servati'* 
(Oai. iii. 60). 

* There is oontrorersy as to the date of the Junian law and its relation to 
the Aelia-Sentian one. See § 57, note 7. [Justinian, Inti. i. 5, § 3, seems to be 
the only authorily for ascribing the creation of Junian latinity to the lex Jimia 
Norhana; other texts speak simply of a lex Jtmia. Girard, p. 120, is to be 
classed with those writers who think that this lex Jitnia must have been earlier 
tksn the lex Aelia Sentia.l 

7 Gai. i. §§ 32-84; Ulp. ui. §§ 1-6. 

® Ulp. xix. 4. * Gai. i. 23 ^ Ulp. xz. 14. 

» Ulp. xxii. 8. 
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limited period.^^ Having no potestas over his children, they 
conld not suoceed him on his death either as sm heredes of 
the jus owUe or liheri of the praetor’s edict. But for the 
Junian law, eonferring de jure freedom on the manumittee, 
there would have been no di£&culty in determining what was 
to be done with his estate after his decease. Before its 
enactment he was still de jure a slave, and all that belonged 
to him in law no more than pecvlium, the property of his 
manumitter, to whom it reverted on the freedman’s death. 
The Junian law expressly reserved the manumitter’s right to 
it as a qucm pecvlium ; he took his latin’s estate on his death, 
not, however, as his heir, but as his owner, whose right in it 
had only been suspended during the freedman’s lifetima^® 
This is the explanation of the memorable dictum of Justinian 
(who abolished Junian latinity), that, though a latin went 
through life as a freeman, yet with his last breath he gave up 
both life and liberty.^® 

It must have been between the year 212 and 217 that 
Caracalla published his constitution conferring citizenship 
on all the free inhabitants of the empire.^* Far-reaching 
as were its consequences, the primary purpose was purely 
fiscal. Augustus had imposed a tax of five per cent on in¬ 
heritances and bequests, except where the whole succession 
was worth less than 100,000 sesterces, or the heir or legatee 
was a near kinsman of the deceased.^® It was continued by 
his successors, and was very profitable, thanks to the propensity 
of the well-to-do classes for single blessedness, followed by 
testamentary distribution of their fortunes Eimongst their 

^ Gsi. iL §§ 110, 275 ; Ulp. xvii. 1, xxii. 8, zxr. 7. But he might, as a 
latin, take an inheritance or a legacy under a soldier’s testament, or a testa- 
mentaiy trust gift even from a civilian. 

“ Gai. in. 66. 

^ Just. Insi, iii. 7, § 4. So fully recognised was the old owner*8 reversionary 
right, and so completely a vested interest, that he might transfer it irder vivoa 
or bequeath it to a legatee (Gai. ii. 195). This is what is meant by legatum latiwi 
in the passage referred to. 

Dio Cass. Ixxvii. 9 ; Ulp. in Dig. i. 5, fr. 17. Justinian (iVbv. 78, cap, 5) 
attributes it erroneously to Antoninus Pius. 

^ The lex Julia de vicesima hereditcctum of 6 a.d. See a paper on it by 
Bachofen, in his AvagewSMU Lehren dee rdm. Cfivilrechte (Bonn, 1848), p. 822 
eg. [The statui|^ did not apply to successions ab ifUeeUUo. See Puchta, Oureus, 
% 818 ; Paul, Sent, iv. 6 ; Girard, p. 818. J 
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friends. But it affected only the successions of Homan 
citizens; so that the great mass of the provincial population 
escaped it. Caracalla, being needy, not only increased it 
temporarily to ten per cent, but widened the area of its 
operation by elevating all bis free subjects to the rank of 
citizens. The words of Ulpian are very inclusive,—“ In urbe 
Bomano qui sunt . . . cives Bomani effecti sunt; but there 
is considerable diversity of opinion as to their meaning, caused 
by the fact that peregrins are still mentioned by some of 
Caracalla’s successors. The reasonable interpretation is that 
the enactment conferred citizenship on the Junian latins and 
on all the emperor’s peregrin subjects except Aelia'Sentian 
dediticians; and the boon, as a matter of course, enured to 
their descendants. But it did not exclude the possibility of 
peregrins in the future, when persons who were not citizens 
became subject to Borne, as happened to some extent in the 
course of the third century. And although all the Junian 
latins living at the date of the enactment in virtue of it 
became citizens, the class must at once have begun to form 
again in consequence of manumissions that were not in all 
points in accordance with the requirements of the Aelia- 
Sentian law. limit Caracalla’s constitution, however, as we 
may, there can be no question of its immense importance. 
By conferring citizenship on the provincial peregrins it 
subjected them in all their relations to the law of Borne, 
and qualified them for taking part in many transactions, 
both inter vivos and mortis causa^ which previously had been 
incompetent for them. It did away with the necessity for 
the jus gentium as a separate positive system. Its principles 
and its doctrines, it is true, survived, and were expanded and 
elaborated as freely and successfully as ever; but they were 
so dealt with as part and parcel of the civil law of Borne, 
which had ceased to be Italian and become imperiaL 

Section 67. —Concession of Peculiar Privileges to 

Soldiers 

While the period with which we are dealing saw the 

Plin. Panegyr. §§ 37-89. 
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Bubstcmtial ^sappearance of the distinction between citizen 
and peregrin, it witnessed the rise of another,—that between 
soldiers and civilians (milites, pa^ani).^ The peculiar position 
of a soldier, spending the best years of his life in camp« far 
away from home and kindred, with little or nothing in common 
with the private citizen who was occupied with the cares of 
his family, his possessions, and his merchandise, on the one 
hand subjected him to various disqualifications, and on the 
other entitled him to important indulgences. He could not, 
for example, acquire lands in the province in which he was 
serving; he could not fill any municipal office; neither could 
he become a surety for another, nor act for him as his 
attorney in a litigation. His service exempted him from 
undertaking a tutory; he was relieved from the consequences 
of mistake in law, while a private citizen, with opportunities 
of obtaining advice, was relieved only against mistake of fact; 
if unsuccessful in a litigation, his adversary was not allowed 
to deprive him of his laist penny; and on his discharge, 
and as a reward for his service, he often had a grant of 
convhium with any wife he chose to marry, even a latin or 
a peregrin. 

But the most remarkable effluxes of the jus mUitare were 
the military testament and the cctstrense pemlium. The first 
set at naught all the rules of the jus civile and the praetors* 
Edict alike as to the form and the substance of a testament 
Julius Caesar is said to have been the first to confer on soldiers 
the right to tesL without observing the requirements of the 
common law. His example was followed by Titus, Domitian, 
and Nerva, and from the time of Trajan the military testament 
became a recognised institution. " I will give effect,*' he says, 
to the last wills of my faithful companions in arms, no 
matter how they have tested. Let them, therefore, make 
their testaments how they like, let them make them how they 
can; the bare will {nuda volvmtas) of a testator shall suffice 
to regulate the distribution of his goods.*** It might be in 

^ Kimtze (CWotm, p. 648 «;.) devotes two or three chapters to the jW 
laiiVUare, 

^ Ulp. in Dip, xzix. 1, fr. 1, pr. [The words are cited from a mandatatn of 
Trajan.] 
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writing, by word of mouth, by the unspoken signs perhaps of 
a dying man; all that was required was the will so manifested 
as not to be mistaken.* And as a man could thus make his 
testament free from all fetters of form, so might he also 
rescind it, add to it, alter it, and renew it. More extra¬ 
ordinary still,—it was sustained even though its provisions 
ran counter to the most cherished rules of the common law. 
Contrary to the maxim that no man could die partly testate 
and partly intestate, a soldier might dispose of part of his 
estate by testament and leave the rest to descend to his heirs 
ah iTdestato} Contrary to this other maxim— samel hares 
semper heres, he might give his estate to A for life, or for a 
term of years, or until the occurrence of some e^nt, with 
remainder to B.® Contrary to the general rule, a latin or 
peregrin, or an unmarried or married but childless person, 
might take an inheritance or a bequest from him as freely as 
a citizen with children.® His testament, in so far as it dis¬ 
posed only of hona castrensia, was not affected by capitis 
deminutio minimay It was not invalidated by praeterition 
of sui heredesy nor could they challenge it because they had 
got less under it than their “legitim” (p. 235);® and it was 
not in the mouth of ^he instituted heir to claim his Falcidian 
fourth, even though nine-tenths of the succession had been 
bequeathed to legatees.^® Finally, a later testament did not 
nullify an earlier one, if it appeared to be the intention of the 
soldier-testator that they should be read together.^^ 

All this is remarkable, manifesting a spirit very different 
from that which animated the common law of testaments. 
True, it was a principle with the jurists of the classical period 
that the voltmtatis ratio was to be given effect to in the inter¬ 
pretation of testamentary writings; but that was on the 
condition that the requirements of law as to form and 
substance had been scrupulously observed. But in the 

* Gai. ii. 109 ; Ulp. xzili. 10 ; Just. Inst, ii. 11, pr. 

* Inst, ii. 14, 5 ; IHg, xxix. 1, 6. ** Dig. zxiz. 1, 16, § 4. 

» Gai. ii. §§ 110, 111. 

^ Dig. xzviii. 8, 6, § 18 ; Inst. ii. 11, 5. [It was not always nullified even 
by the greater eajpitis deminutiones, Dig. xzviii. 8, 6, § 6.] 

8 InsL ii. 18, 6. • Dig. v. ii. 27,•§ 1. 

“ Dig. zzix. 1, 17, § 4. “ Dig. zxiz. 1,19, pr. 


21 
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military testament positive rules were made to yield to the 
vdvmias in all respects; the will was almost absolutely un* 
fettered. Boman law in this matter gave place to natural 
law. One would have expected the influence of so great a 
change to have manifested itself by degrees in the ordinary 
law of testaments. Yet it is barely visible. In a few points 
the legislation of Constantine, Theodosius II., and Justinian 
relaxed the strictness of the old rules; but there was never 
any approach to the recognition of the complete supremacy 
of the voluntas. In the Corpus Juris the contrast between 
the iestaToerUum paganum and the testamentu/m milUare was 
almost as marked as in the days of Trajan. The latter was 
still a privileged deed, whose use was confined to a soldier 
actually on service, and which had to be replaced by a testa¬ 
ment executed according to the usual forms of law within 
twelve months after his retirement.^^ 

The pecvlivm cadrmse had a wider influence, for it was 
the first of a series of amendments that vastly diminished 
the importance of the patrvi potestas on its patrimonial side. 
In its origin it was nothing more than a concession by 
Augustus to a jUinsfamUias on service of the right to dis¬ 
pose by testament of what he had acquired in the active 
exercise of his profession (jpiod in castris obdquisiercU)}^ But 
it soon went much further. Confined at first to filiifcmAlias 
on actual service, the privilege was extended by Hadrian to 
those who had obtained honourable discharge. The same 
emperor allowed them not merely to bequeath their pemlivm 
eastrense, but to manumit slaves that formed part of it; and 
a little step further recognised their right to dispose of it 
gratuitously ivi&r vivos. By and by the range of it was 
extended so as to include not only the soldier’s pay and 
prize, but all that had come to him, directly or indirectly, 
in connection with his profession,—^his outfit, gifts made to 
him during his service, legacies from comrades, and so on. 
All this was in a high degree subversive of the doctrines of 
the common law; it may almost be called revolutionary. 
For it involved in the first place the recognition of the right 
of a persq^ alimi juris to make a testament as if he were 
** IruA. ii. 11, pr. “ Insl. it 12, pr. 
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sm jwris ; and in the second place the recognition of a sepcirate 
estate in a filiu^amUias which he might deal with inde¬ 
pendently of his paterfamilias, which could not be touched 
by the latter’s creditors, and which he was not bound to 
collate (or bring into hotch-pot) on claiming a share of his 
father’s succession. The radical right of the parent, however, 
like that of a manumitter over his Junian freedman, was 
rather suspended than extinguished; for, if the soldier-son 
died intestate, the right of the paterfamilias revived; he took 
his son’s belongings, not as his heii’ appropriating an inherit¬ 
ance, but as his paterfamilias reasserting his ownership of a 
pecvlium}^ Thus did the law attempt to reconcile the 
privilege of the soldier while he lived with the prerogative 
of the family-head after his death.* 

Section 68.—The Family 

All branches of the law of the family underwent modifica¬ 
tion during the period, but radical changes beyond those 
already mentioned were comparatively few. The legislative 
efforts of Augustus to encourage marriage, to which persons 
of position showed r remarkable distaste, have already been 
alluded to (p! 285). The relation of husband and wife still in 
law required no more for its creation than deliberate inter¬ 
change of nuptial consent; although for one or two purposes 
the bride’s home-coming to her husband’s house was regarded 
as the criterion of completed marriage.^ But it was rarely 
accompanied with manus. So repugnant was such subjection 
to patrician ladies that they declined to submit to confarreate 

This, however, was altered by Justinian's 118th Novel, under which a 
father taking any part of a deceased son’s estate did so in the character of his 
heir; see ivfra, p. 390, n. 17. 

^ The same principles were afterwards partially extended to the peailium 
gputsi-ccatrense, —the earnings of a filiu^amiliaa in the civil or ecclesiastical 
service of the state: see InsU ii. 11, § 6 ; ii. 12 pr. 

^ The references [in the texts] to the necessity in certain cases of ductio uxoria 
in domum marUi have led some French writers to maintain that marriage was 
regarded by the jurists of the empire as a real rather than a consensual contract. 
But it was only when one of the parties had died or deserted before they had lived 
together, and the ordinary evidence of completed interchange of^nsent failed, 
that this proof was called in aid as a decisive fact. [Cf. Girard, p. 148, a. 1.] 
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nuptials; and so great consequently became the difficulty of 
finding persons qualified by confarreate birth to fill the higher 
priesthoods, that early in the empire it had to be decreed that 
confarreation should in future be productive of manm only 
q'iioad sacnrcby and should not make the wife a member of her 
husband’s family.® Marnus by a year’s uninterrupted cohabi¬ 
tation was already out of date in the time of Gaius; and 
although that by coemption was still in use in his time, it 
probably was quite unknown by the end of the period. 
Husband and wife therefore had their separate estates; the 
common establishment being maintained by the husband, with 
the assistance of the revenue of the wife's dowry {dos), —an 
institution which received much attention at the hands of the 
jurists, and was to some extent regulated by statute. Divorce 
was unfortunately very common; it was lawful even without 
any assignable cause; when blame attached to either side, he 
or she suffered deprivation to some extent of the nuptial provi¬ 
sions, but there were no other penal consequences. 

The relaxation of the bond between parent and child in 
the case of a fiLiusfamilias who had adopted a military career 
has already been alluded to. But it was not in his case alone 
that it was manifest; for in all directions there was a tendency 
to place restrictions on the exercise of the pdtria potestas. 
This was due to a great degree to the hold that the doctrines 
of natural law were gaining within the Roman system; partly 
also to the fact that the emperors, having succeeded to the 
censorial regimen morum, allowed it freely to influence their 
edicts and rescripts. Exposure of an infant was still allowed ;® 
but a parent was no longer permitted, even in the character of 
household judge, to put his son to death; in fact his preroga¬ 
tive was limited to moderate chastisement, the law requiring, 
in case of a grave offence that merited severe punishment, that 
he should hand his child over to the ordinary tribunals.^ His 
light of sale, in like manner, was restricted to young children, 

3 Oai. i 136. [See Tacitus, Ann. iv. 16, who speaks, however, only of mar¬ 
riages by Flamines. Cf. SchuUn, Leh/rhuch^ p. 213, n. 2. Ulpian, Prcbg. ix., 
speaks of eonfarreatio as if still existing in his time. ] 

* The earliest absolute prohibition of it was by Yalentinian and his ooUeaguea 
in 874, Cod. 51, 2. 

* itiez. Sev. in Cod. vili. 46, 8. 
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and permitted only when he was in great poverty and unable 
to maintain them; ^ while their impignoration by him was 
prohibited under pain of banishment.^ 

Except in the solitary case of a son who was a soldier, a 
pai&rfamUiiis was still recognised as in law the owner of all 
the earnings and other acquisitions of bis children in potestaie; 
but the old rule still remained that for their civil debts he was 
not Uable beyond the amount of the fund he had advanced 
them to deal with as de facto their own (jpecidium profecticium\ 
except when he had derived advantage from their contract, or 
had expressly or by implication authorised them to enter into 
it as his agents.^ To the party with whom he had contracted 
a JUivsfamUias was himself liable as fully as if he had been a 
paterfamilias^ with one exception, namely, when his debt was 
for borrowed money; in that case, with some very reasonable 
qualifications, it was declared by the notorious Macedonian 
senatusconsult (of the time of Vespasian) that the lender 
should not be entitled to recover payment, even after his 
borrower had become sfuA juris by his father’s death.® Between 
a father and his emancipated son there was, and always had 
been, perfect freedom of contract; but so was there now 
between a father and nis soldier-son in any matter relating to 
the psculium castrense, even though the son was in potestaie. 
What is stiU more remarkable is that the new sentiment which 
was operating on the jtts civile admitted the possibility of 
natural obligation between pcUerfamilms and JUvasfamilias even 
in reference to the peculivm profectidvm; which, though 
incapable of direct enforcement by action, was yet to some 
extent recognised and given effect to indirectly.^® 

In the matter of guardianship, while the tutory of pupils 
was carefully tended and the law in regard to it materially 
amended during the period under review (particularly by a 
senatusconsult generally referred to as the Oratio divi Severi, 
prohibiting alienation of the ward's property without judicial 
authoritythat of women above the age of pupiUarity 

» Paid. Sent. v. 1, § 1. ® md. ^ Gai. iv. §§ 69-74. 

® Dig. xliv. 7, 89. * Dig. xiv. 6, 1. 

See Savigny, Das Ohligaiionenreckt, vol. i. (Berlin, 1851), pp. 49, 69. 

^ It is reproduced by Ulpian in Dig. xxvii. 9, fr. 1, § 2. As «Severus was in 
Asia at the time (195 a.1}.), it must have been communicated to the senate in 
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gradually disappeared. This change, which was in harmony 
with the disappearance of the husband’s vMinus, was aided by 
the Julian and Papia-Poppaean law (which made release from 
tutelage one of the rewards it offered to fruitful wives), and by 
a Lex Claudia abolishing the tutory-at-law of agnates; but 
really was an inevitable result of the recognition of the right 
of a woman to substitute for her tutor-at-law, for her testa¬ 
mentary tutor, or for him who had been appointed to the office 
by a magistrate, another of her own selection, who was expected 
to comply with her wishes, and whose co-operation was there¬ 
fore a mere matter of form, and practically a farce. 

The guardianship or curatory {cv/ra') of minors above pupil- 
larity owed its institution to Marcus Aurelius.^^ The Plaetorian 
law of tfie middle of the sixth century of Home had indeed 
imposed penalties on those taking undue advantage of the 
inexperience of minors, i.e. persons swi juris under the age of 
twenty-five ; and from that time the praetors were in the habit 
of appointing curators to act with such persons for the protec¬ 
tion of their interests in particular affairs. But it was Marcus 
Aurelius that first made curatory a general permanent office, 
to endure in the ordinary case until the ward attained majority 
(twenty-five). The appointment was made on the application 
of the minor himself; but in practice there was this compulsitor 
upon him to petition for it,—that his tutor refused to proceed 
to account for his administration unless the ex-pupil had a 
curator conjoined with him in the investigation, and who might 
concur in granting the tutor his discharge, thus minimising 
the chance of its future challenge. The powers, duties, and 
responsibilities of such curators became a matter for careful 
and elaborate definition and regulation by the jurists, whose 
exposition of the law of guardianship, whether by tutors or 
curators, has found wide acceptance in modem systems of 
jurisprudenca 

uniting, which may aoconnt for the constant reference to the oration itself instead 
of the confirmatory eenatueconault. 

^ Oapitolin. in Mare, 10. See Savigny, Verm. Schr, toL ii. p. 821 egi.; 
Huschke, in Z,f, g, RW. voL xiii. p. 811 aq. 
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Section 69. —Possession, Propeett, Beal Eights, and 

Obligations 

In all those branches of the law there was much more of 
organic development than radical change. Much was written 
about possession, but all incidentally, and chiefly in connection 
with the possessory interdicts and the law of usucapion or 
prescriptive acquisition of property. In all the long list of 
^he writings of the jurists we find no reference to a single 
monograph on the subject; and as the principles of possession 
quoad vnierdicta and possession quoad usucajpionem were by no 
nieans identical, and we have no absolute certainty that the 
compilers of Justinian’s Digest were always careful to remember 
the distinction between them in arranging theiP excerpts, 
mtdern jurisprudence is anything but sure of what the general 
rules of possession p&r se really were.^ 

In the law of property {dominium) nothing new of any 
very great importance was introduced, with exception of the 
caducum of the Papia-Poppaean law as a mode of acquisition; * 
but many branches of the subject underwent careful elucida¬ 
tion, as, for example, the requisites of various natural modes of 
acquisition, and the relations between an owner and a party 
withholding from him his property, according as the detention 
was in good faith or in bad. Among real rights, considerable 
attention was given to the nature of usufruct, the modes of its 
constitution, and the relative positions of usufructuary and 
owner; and legislation devised a means of giving effect to a 

^ Savigny’s great work on Possession {das Becht des BesUzes), first published 
in 1808, underwent great modification at his own hand in subsequent editions. 
Since then the books on the subject are innumerable. Bruns, Jhering, Bekker, 
Dernburg [Kindel, von Stintzing, Kuntze, Alibrandi], and a host of other eminent 
jurists have written uiion it; and it is not too much to say that there is hardly 
one of Savigny’s positions that has not been assailed, while many have been com¬ 
pletely overthrown. [The gist of Savigny’s theory is that there were three kinds 
or degrees of possession recognised by the Roman jurists, viz. simple detention 
possessio ad interdicta, and possessio ad usfacapionsm^ but only the two latter had 
jural consequences. The theory of von Jhering is that possession was based on 
the notion of property on its defence. See also Klein, Scudtbesi^ und Eranianmg^ 
Berlin, 1881; and an elaborate review of that work by Oertmann in Zttchifl, /. 
d, privat imd bffenUiche Eeeht der Oegemoart^ vol. xx. p. 189.] 

* Ulp. Fra,g. tit. xvii. ; xix. § 17. • 
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bequest of a usufruct of money, winch, as ft eoiild not he used 
without being parted with, was theoretically incapable of being 
usufnicted.® The modes of constitution a^e of personal and 
praedial servitudes were much simpMed, formnl oonreyaaoe by 
mancipation or cession in court being dispensed with, and their 
creation by nothing more than pacts and stipulations, or even 
formless agreements followed by exercise of the right without ■ 
objection from the owner of the servient estate,^ held to make 
them valid and effectual not only against the latter’s heirs but' 
even against a third party acquiring from him. Hypothec, i 
security over either real or personal estate, completed by 
simple agreement without any conveyance or change of posses¬ 
sion, to a great extent supplanted the old and more fomiiil 
fiducia ; cynd the jurists in time succeeded in making it a mo&t 
effectual real security, with every facility for reduction into 
possession and eventual sale of what had been hypothecated, no 
matter into whose hands it might have passed. 

The law of obligations made immense strides during the 
period; but except in the expansion of the so-called ohliga- 
Hones quasi ex contractu, and the determination of the true 
ground of actionability of the so-called innominate contracts, 
the results were mostly in the direction of definition and 
qualification of already existing doctrine, classification of 
already recognised grounds of liability, and simplification of 
current forms of engagement. 


Section 70.—^The Law of Succession, and particulaely 

Testamentary Trusts 

There were far more positive changes in the law of succes¬ 
sion than either in that of property or in that of obligation. 
The rise and progress of the military testament has already 
been explained (p. 320). The testament of the common law 
was still ostensibly that per aes et Wbram (p. 158); but the 
practice of granting honorwn possessio secundurri tahulas to 
the persons named as heirs in any testamentary instrument 

* For usnfract was the right to use and to appropriate the fruits or profits of 
a thing, preserving always its substance. [ItisL. ii. 4, pr., § 2.] 

* [ Uau8 et pat'^nHa. ] 
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that bore outside the reqiiisite number of seals, led^ Izom 
the time of Marous Aurelius, to the fieqnent neglect of the 
time-honoured formalities of the faimliae mandpoMo and 
mmet^atio testamenti. It was his enactment,^ declaring that 
an heir-at-law should no longer be entitled to dispute the 
last wishes of a testator on the technical ground of non- 
compliance with the purely formal requirements of the law, 
that practically introduced what Justinian calls the praetorian 
testament.^ That testamentary deeds were often very vol¬ 
uminous is manifest from the fragmentary remains of one 
or two of the first and second century. In the testament 
of one Dasumius, of the year 108,® for example, we have 
the usual institutions and substitutions of heirs, and a series 
of legacies (which he desires shall be paid free •of duty), 
annuities, trust-gifts, and enfranchisements of slaves; together 
with instructions about his funeral arrangements and the 
erection of a sepulchral monument to his memory, and a 
reservation of power to make alterations and additions by 
codicil. 

About fifty years before the date of this testament an 
important change had been made in the law of legacies. 
There had been, ani still continued to be, four different 
forms in which a legacy (legatum) could be bequeathed,* 
and which was attended with very different consequences 
so far as concerned the rights they conferred on legatees. 
To a great extent it was in the power of a testator to 
employ which he pleased; but his discretion was not 
altogether unlimited; for some peculiarity in the subject- 
matter of the bequest might make one or other of them 
inappropriate. For instance, while it was quite lawful for 
a testator to bequeath what belonged to a third party, yet 

1 Gai. il. 120. [See anUt p. 278, n. 11.] 

* Inst. ii. 10, 2. Justinian makes it the outcome of the praetorian Edict. 
This is not quite accurate; for under the edict a grant of bonorvm posaeatio 
secumdum tabulas might he defeated by a hereditatia petitio at the instance of 
a near agnate of the testator’s, on the ground of defective execution (Gai. 
ii. 119). 

* Bruns, ForUeSt p. 228 sq. [6th ed. p. 270, and Mommsen’s note], 

* They are described in Gains, ii. §§ 192-223. [As to legacies in the ancient 
law, see Cuq, pp. 300-307, who thinks they could be given independently of a 
testament.] 
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he could do so validly only by imposing upon his heir the 
obligation of procuring it or else paying its value to the 
legatee (Jega^vm p&r damnaiicm&ni)^ —not by a direct gift to 
the latter (Ugatum per vindicationenC). There were various 
other subtleties of this sort, whose disregard .frequently 
caused the failure of a bequest. To remedy this, and in 
the same spirit that was animating the law in many other 
directions, namely, that a man’s voluntas should if possible 
be respected notwithstanding technical defect in its mani¬ 
festation, it was enacted by a senatusconsult of the time of 
Nero that, whenever a legacy other than one per danma- 
tionem was ineffectual in the particular form in which it 
had been bequeathed, it should be given effect to as if it 
had in fact been one per dam/nationem^ which was in most 
respects the most favourable for a legatee.** The result, 
though not immediate, was the simplification of legacies, 
paving the way for their final equiparation with trust-gifts 
{Jideicommissa). 

These had been introduced in the time of Augustus; ® not 
by statute, but by some innovator who desired to circumvent 
the rule of law which prevented him leaving either inheritance 
or bequest to an individual who had no testamenti factio with 
him.^ It was a harsh rule when applied to the case of a 
citizen who had married a foreigner with whom he had no 
convhium; for, as the issue of the marriage were not citizens 
like their father but peregrins like their mother,® they could 
neither succeed him db intestato as his mi heredes or his 
agnates,® nor could he by testament either institute them as 
his heirs or make them his legatees. According to TheophUus,^® 
amplifying an observation of Gaius’s,^^ it was to meet this very 
case that the jldeicovimissmri was first devised; a testator 
instituted as his heir a qualified friend on whom he could 
rely, and requested him, as soon as he had entered on the 

^ Oai. ii. §§ 197» 218 ; Ulp. zxiv. 11a. * IntL iL 23, 1 ; iL 26, pr. 

Ulp. xxiL 1. ® Gai. L 67. 

They could not even have a olaim as cognates under the praetorian rules ; 
for the praetors followed the rule of the jus cvmZe to this extent,—that they did 
not grant htmxnrvm ptmesvio to a person who had not UdaanesUi f>ui%o with him 
whose Bucoession was in question. 

Theoph. /ftr. /wet, ii. 23, 1. 


» Gai. ii. 286. 
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succession, to transfer the benefits of it to his peregrin 
children. He soon found imitators; and their number must 
rapidly have multiplied after the emperor, shocked at the 
perfidy of a trustee who had failed to comply with the 
request of his testator, remitted the matter to the consuls of 
the day, with instructions to do in it what they thought just. 
So quickly did the new institution establish itself in public 
favour, and so numerous did the questions become as to 
the construction and fulfilment of testamentary trusts, that 
before long it was found necessary to institute a court 
specially charged with their determination,—that of the 
praetor fidohcomynA^arius}^ 

The employment of a trust as a means of benefiting those 
who were under disqualifications as heirs or legatees, as, for 
example, persons who had no testamenti fadw^ women in¬ 
capacitated by the Voconian law (pp. 238, 270), unmarried 
and married but childless persons incapacitated by the Julian 
and Papia-Poppaean law (p. 285), and so on, was in course of 
time prohibited by statute; but that did not affect its 
general popularity. For, whether what was contemplated was 
a transfer of the universal hereditas or a part of it to the 
beneficiary (^fideicomiiiisswm h&rcditatu\ or only of some par¬ 
ticular thing (Jideimmmissmti rei singularis), a testamentary 
trust had various advantages over either a direct institution 
or a direct bequest {legatum). In theory the imposition upon 
the heir of a trust in favour of a beneficiary, whether it 
required him to denude of the whole or only a part of the 
inheritance, did not deprive him of his character of heir or 
relieve him of the responsibilities of the position; and at 
common law therefore he was entitled to decline the succes¬ 
sion, often to the great prejudice of the beneficiary. In order 
to avoid such a mischance, and at the same time to regulate 
their relations inter se and towards debtors and creditors of 

^ Just. Inst. ii. 23, 1. A special court was necessary for this reason,—^that, 
because of the peculiar relation between the trustee and the beneficiaries, it 
would have been difiSoult to adjust an issue for remit to an ordinary jndea: 
formulating precisely the question between them ; consequently there was no 
such remit, the case being heard from first to last and finally disposed of by the 
praetor fideieommissarius himself, in what was called an eairoMrdinaria eofnUio* 
See § 72. “ Qai. if §§ 286-287. 
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the testator’s, it became the practice for the parties to enter 
into stipulatory arrangements about the matter; hut these 
were to some extent rendered superfluous by two senatus- 
consults, the Trebelliau in the time of N^ero, and the Pegasian 
in that of Vespasian,^^ which at once secured the beneficiary 
against the trustee’s {i.e. the heir’s) repudiation of the inherit¬ 
ance, protected the latter from all risk of loss where he 
was trustee and nothing more, and enabled the former 
to treat directly with debtors and creditors of the testator’s 
and himself ingather the corporeal items of the inheritance. 

It was one of the advantages of a trust-bequest, whether 
universal or singular, that it might be conferred in a codicil, 
even though unconfirmed by any relative testament.^® The 
codicil {codicilli), also an invention of the time of Augustus, 
was a deed of a very simple nature. It was inappropriate 
either for disherison of mi or institution of an heir; but if 
confirmed by testament might contain direct bequests, manu¬ 
missions, nominations of tutors, and the like; and whether 
confirmed or unconfirmed might, as stated, be utilised as a 
vehicle for trust-gifts. Latterly it was held operative even in 
the absence of a testament, the trusts contained in it being 
regarded as burdens on the heir-at-law (p. 395). 

The most important changes in the law of intestate suc¬ 
cession during the period were those accomplished by the 
TertuUian and Orphitian senatusconsults, fruits of that re¬ 
cognition of the precepts of natural law which in so many 
directions was modifying the doctrines of the jvs civile. The 
first was passed in the reign of Hadrian,^® the second in the 
year 178, under Marcus Aurelius. Down to the time of the 
TertuUian senatusconsult a mother and her child by a marriage 
that was unaccompanied with manus stood related to each 
other only as cognates, being in law members of different 

For their proTisions see Gai. ii. 252-259. They were amalgamated and 
simplified by Justinian, as described in Inst. ii. 23, 7. 

“ Ulp. xxT. 12. 

^ P^his is stated in the Inat. iii. 3, § 2, but Zonaros, 12,1, says it was passed 
in the reign of Antoninus Pius, a.d. 158, who, if this be right, must be held to 
be described in the Institutes by his adoptive name Hadrianus. A text in the 
Digest, however (xxxiv. 5, fr. 9, § 1), seems to prove its existence in the reign of 
Hadrian.] * ^ 
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families; consequently their chance of succession to each 
other was remote, being postponed to that of their respective 
agnates to the sixth or seventh degree.^^ The purpose of the 
senatusconsult was to prefer a mother to all agnates of her 
deceased child except father and brother and sister; father 
and brother excluded her; but with a sister of the deceased, 
and in the absence of father or brother, she shared equally. 
While there can be little doubt that it was natural considera* 
tions that dictated this amendment, yet its authors were too 
timid to justify it on the abstract principle of common 
humanity, lest thereby they should seem to impugn the 
wisdom of the jus civile; and so they confined its application 
to women who had the jus lilerorum^ ie. to women of free 
birth who were mothers of three children and fteedwomen 
who were mothers of four, thus making it ostensibly a reward 
of fertility.^® The Oiphitian senatusconsult ^ was the counter¬ 
part of the Tertullian. It gave children, whether legitimate 
or illegitimate, a right of succession to their mother in 
preference to all her agnates; and subsequent constitutions 
extended the principle, admitting them to the inheritance not 
only of their maternal grandparents but also of their paternal 
grandmother, 

[The succession of agnates in the classical law was not restricted to the 
sixth or seventh degree. Ulpian says they succeeded in infinitum, Dig. 38,16, 
2, 1; see also Inst. iii. 2, 3, and iii. 6, § 12 ; and for early law, of. supra, p. 164.] 
« Inst iii. 8. 

This limitation to mothers of three or four children held its place till 
repealed by Justinian (see tit. cit. § 4). [By constitutions, however, of Con¬ 
stantine and of Valentinian andValens, preserved in the Theodosian Code (v. 1, 
c. 1, § 2), a mother who had not jus liberorum took one-third of the child’s in¬ 
heritance in competition with certain collaterals, c.g. a paternal uncle, while on 
the other hand the rights of a mother with jus liberorum were curtailed in com¬ 
petition with these collaterals.] 

» Inst. iii. 4. 



CHAPTEE IV 

JUDICIAL PBOCEDUBE 

..Section 71. —The Fobmulab System^ 

The ordinary procedure of the first three centuries of the 
empire was still two-staged; it commenced before the praetor 
{injure)^ and was concluded before a judex {injudicio). But 
the legis actiones (§§ 33-37, 41) had given place to praetorian 
formulae. Under the sacramental system parties, and par¬ 
ticularly the plaintiff, had themselves to formulate in statutory 
or traditional words of style the matter in controversy between 
them; and as they formulated, so did it go for trial to centum- 
viral court or judex or arbiters, with the not infrequent result 
that it was then aU too late discovered that the real point in 
the case had been missed. Under the formular system parties 
were free to represent their plaint and defence to the praetor 
in any words they pleased; the plaintiff asking for a formula 
and usually indicating the style on the alhum that he thought 
would suit his purpose, and the defendant demanding when 
necessary an exception, i.e. a plea in defence, either praetorian 
or statutory, that without traversing the facts or law of the 
plaintiff’s case, yet avoided his demand on grounds of equity 
or public policy. It was for the praetor to consider and 
determine whether the action or exception should or should 
not be granted {dare, denegare actionem, exceptionem), and if 

^ See KeUer, BSm,. CP. §§ 23*43 ; Bethinann<Hollweg, Oeach. d. CP. vol. ii. 
§g 81*87 ; Bekker, Aletionen, vol. i. chaps. 4*7, vol. it chaps. 15, 19, 20 ; Baron. 
O^h. d. r. R. vol. i. §§ 202-216 ; Buonamici, Procedura, vol. i. pp. 86*122 ; 
{Wlassak, R&m. Proceasgeaetze, Abtheil. i.] 
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granted, whether it should be according to the style exhibited 
on the cdhwm (p. 238) or a modification of it. The result he 
embodied in a written and signed nomination of a judge, whom 
he instructed what he had to try and empowered to pronounce 
a finding either condemning or acquitting the defendant. This 
writing was the formula? 

Although it was not until the early empire that this 
system of procedure attained its full development, yet.it had 
its commencement two centuries before the fall of the republia 
Gaius® ascribes its introduction and definite establishment to 
the Lex Aebrutia^ probably of the second decade of the sixth 
century of the city, and two judiciary laws of the time of 
Augustus, all three referred to in a previous section (§ 44). 
The Aebutian law, of which unfortunately we know Very little, 
is generally supposed to have empowered the praetors (1) to 
devise a simpler form of procedure for causes already cognisable 
•per legis actionemy (2) to devise forms of action to meet cases 
not cognisable under the older system, and (3) themselves to 
formulate the issue and reduce it to writing. It was by no 
means so radical a change as is sometimes supposed. There 
were formulae, employed by the praetor both in the procedure 
per judi/iis postvlationem (§35) and in that per coudulionem, 
(§ 41). The difference between them and %h.Q formulae of the 
Aebutian system was this,—that the former were in part 
mere echoes of the statutory words of style uttered by the 
plaintiff, and that they were not written but spoken in the 
hearing of witnesses.* 

A large proportion of the personal actions of the formular 
system were evolved out of the legis actio per eoudictionem. 
The sequence of operations may have been something like 
this. Taking the simplest form of it, the action for cerla 

** [This culmination of proceedings in jv/rc formed the litis contestaiio of the 
formulary system, though modern writers are not agreed upon the exact signifi¬ 
cance of the term. According to Lenel, Z. d. Sav. Stifl. xv. p. 374 sq., criticising 
a theory of Wlassak’s, lUia contestatio in the classical law was strictly applicable 
to the dictation of the adjusted formula by the plaintiff to the defendant, and 
its acceptance by the latter, implying consent of parties to proceed. Cf. Sohm, 
Inst. § 34, n. 2; Trampedaoh, Z. d. Sav. Stiff, xviii. p. 114 sq.} 

* GaL iv. 30. [See supra, p. 230.] 

* [Consult on this point Wlassak, op. cit. chap, ii.] • 



ase THE JtJS KATUEALE AND MATUKED JDRISPETJDBNOB pabt iv 


peamia under the Silian law, the first step was to drop the 
formal covdictio^ from which it derived its character of legia 
actiot thus avoiding a delay of thirty days; the plaintiff stated 
his demand in informal words, and, if the defendant denied 
indebtedness, the praetor straightway formulated a written ap¬ 
pointment of and instruction to a judge, embodying in it the 
issue in terms substantially the same as those he would have 
employed under the earlier procedure:—" Titius be judge. 
Should it appear that IS". N. ought to pay {dare oportere) 
50,000 sesterces to A. A., in that sum, Judge, condemn N. N. 
to A. A.; ® should it not so appear, acquit him.” This was 
no longer the legis actio per condictionem but the c&rti condictio 
of the formular system/ The condictio triticaria of the 
same syste'in ran on the same lines : “ Titius be judge. Should 
it appear that N. N. ought to give A. A. the slave Stichus, 
then, whatever be the value of the slave, in that condemn 
N. N. to A. A.,” and so on. In both of these examples the 
formula included only two of the four clauses that might find 
place in it,®—an “ intention ” and a “ condemnation,” The 
matter of claim in both cases was certain,—so much money in 
one case, a slave in the other; but while in the first the con¬ 
demnation also was certain, in the second it was uncertain. 
What if the claim also was uncertain,—say a share of the 
profits of a joint adventure assured by stipulation ? It was 
quite competent for the plaintiff to specify a definite sum, and 
claim that as due to him; but it was very hazardous; for 
unless he was able to prove the debt to the last sesterce he 
got nothing. To obviate the risk of such failure, the praetors 
devised the incerti condictio^ whose formula commenced with 

* Gai. iv. 18. [Jobb^-Duval, aa in n. 7, pp. 82 «g,] 

^ In the typical Roman styles of actions the plaintiff was usually called Aulus 
Agerius, and the defendant Numerius Ne^dius. 

7 [It was strictly called by the classical jurists actio ecrtae credUae pccwaiac. 
The name coTtdietio eerti in one or two texts (e.g. Dig, xiL 1, fr. 9, § 8) is held 
by some jurists to be due to interpolation. See Jobb^-Duval, La proddure 
civiU^ p. 78 sg.; Lenel,'iSS[fie;, p. 183 ; Pemice, Loibeo^ iii. pp. 211, n. 2.] 

* Gains enumerates them aa the demonstraMo^ ivienHo^ ad^udieoUiOt and eon- 
denmatiOt and describes their several functions in iv. §§ 89-48. Besides these, a 
formula might be preceded by a pracocrijaio (Gai. iv. §§ 180-187); and have 
incorporated in it fictions ($§ 82-38), exceptions (§§ 115-125), and replioationat 
duplications, etc.^(§§ 126-129). 
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*a '* demonstration ” or indication of the cause of action, and 
whose "intention” referred to it and was conceived indefi¬ 
nitely : “ Titius be judge. Whereas A. A. stipulated with 
N. N. for a share of the profits of a joint adventure, whatever 
it appears that N. N. ought in respect thereof to give to or 
do for A. A, i^re facere oportere)^ in the amount thereof con¬ 
demn N. N.,” and so on.® Once this point was attained, 
further progress was comparatively easy, the way being open 
for the construction of fonntdae upon illiquid claims arising 
from transactions in which the practice of stipulation gradu¬ 
ally dropped out of use (p. 267); till at last the hcmae fidei 
judicia were reached, marked by the presence in the “ inten¬ 
tion " of the words ex fide hona —“ whatever in respect thereof 
JT. N. ought in good faith to give to or do for A. A* 

In the case of real actions, the transition from the legis 
CLctiones to the formulae followed a different course. The 
Aebutian law did not abolish the procedure p&r scwramentvm 
when reference was to be to the centumviral court on a ques¬ 
tion of quiritarian right. In the time of Cicero, although the 
petitory formula was sometimes employed,'® that court was still 
in full activity (§33, note 14) ; but by the time of Gaius it 
is doubtful if it was resorted to except for trial of questions of 
inheritance. In his time questions of property were raised 
either per sponsiouem or per formulam petitoriam. The pro¬ 
cedure by sponsion must be regarded as the bridge between 
the sacramental process and the petitory vindicatio. In the 
first as in the second the question of real right was deter¬ 
mined only indirectly. The plaintiff required the defendant 
to give him his stipulatory promise to pay a nominal sum of 

^ This was specificallj called the actio ex stipulatu, but really nothing more 
a variety of the condictio incerti. The later actions on the consensual con¬ 
tracts, and on all the nominate real contracts except mutv/um, in like manner 
specific names, but in fact were just incerti condictiones in the larger sense 
of the phrase. [The statement in the text and in this note is not quite accurate. 
There was a distinction between incertae actiemes (as the ae^^o ar stipviatu) and 
vneerii condictiones. It was only in the formula of the former and not in that of 
the latter that a demonstroMo was inserted. See Bekker, Aid. i. 110 ; Girard, 
p. 481. There is, however, considerable doubt whether a eondictio incerti was at 
all recognised by the classical jurists. See Trampedach, Die eondictio vneertit Z. 
d, 8ar. Stift. (Ji.A.), xvii. pp. 97 sg.; Pfluger, xviii. pp. 76 eg. of|amo ZeitMhrift.l 

M See an example in Oic. In Verr. II. ii. 12, § 31. 

22 
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twenty-five sesterces in the event of the thing in dispute being' 
found to belong to the former; and at the same time the 
defendant gave sureties for its transfer to the plaintifT, wit^ all 
fruits and profits, in the same event. The formula that was 
adjusted and remitted to a judge ex fade raised only the simple 
question whether the twenty-five sesterces were due or not: 
the action was in form a personal, not a real one, and there¬ 
fore appi'opriately remitted to a single instead of to the 

centumviral tribunal. But judgment on it could be reached 
only through means of a finding (senterUia') on the question of 
real right; if it was for the plaintiff, he did not claim the 
amount of the sponsion, but the thing which had been found 
to be his; and if the defendant delayed to deliver it with its 
fruits and profits, the plaintiff had recourse against the latter’s 
sureties. The -petitoTj formula was undoubtedly of later in¬ 
troduction and much more straightforward. Like the certi 
condictio, it contained only “ intention ” and condemnation.” 
It ran thus : “ Titius be judge. Should it appear that the 
slave Stichus, about whom this action has been raised, 
belongs to A. A. in quiritary right, then, unless the slave be 
restored, whatever be his value, in that. Judge, you will con¬ 
demn N. N. to A. A.; should it not so appear, you will acquit 
him.” 

The formulae given above, whether applicable to real or 
personal actions, are so many illustrations of the class known 
as form^dae juris dvUis or in jus conceptae. The characteristic 
of such a formula was that it contained in the “ intention ” 
one or other of the following phrases— ejus esse ex jure Quiri- 
Hum, adjudicari oportere^^ dari oportere, dari fieri oportere, or 
damnum deddi (portere}^ Such a formula was employed 

“ Gal. iv. 91-96. [On this actio in rem per sponsionem consult Jobb4-Duval, 
Eludes awr I'histoire de la proddure civile, vol. i. pp. 459-488.] 

IS £inployod only in the divisory actions, i.e. for dividing common properly, 
partitioning an inheritanoe, or settling boundaries ; the demand was that the 
judge should adjudicate (or award in property) to each of the parties each a 
tdiare as he thought just. 

** Employed in oertain actions upon delict, where the old penalties of death, 
slavery, or talion had in practice been transmuted into money payments, and 
the defendant consequently called upon to make a settlement in that way. 
[According to Lonel, Ed. Perp. pp. 236, 237, the word praestare was probably used 
in the fomvuZae^of actions soeio and tnandcUi.'^ 
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'nrhere the right to be vindicated or the obligation to be en¬ 
forced had ite sanction in the jm cimUt whether in the shape 
of statute, consuetude, or interpretation. Where, on the other 
hand, the right or obligation had its sanction solely from the 
praetors' edict, f<yrmvlfm so conceived were inappropriate and 
incompetent. The actions employed in such cases were 
at^iones juris hcmoraHi, and these either actioms v/tUes^ or 
actionss in factum. The first were adaptations of actions of 
the ju8 civile to cases that did not properly fall within them; 
the second were actions entirely of praetorian devising, for 
the protection of rights or redress of wrongs unknown to the 
jus dvUe}^ 

Of the astiones utiles some were called astiones fictidas. 
Eesort to a fiction is sometimes said to be a confession of 
weakness, and adversely criticised accordingly. But every 
amendment on the law is an admission of defect in what is 
being amended; and it was in sympathy with the spirit of 
Boman jurisprudence, when it found an action too narrow in 
its definition to include some new case that ought to tall w^hin 
it, rather, by feigning that the new case was the same iss the 
old, to bring it within the scope of the existing and familiar 
action, than to cause disturbance by either altering the defini¬ 
tion of the latter or introducing an entirely new remedy. A 
hofuyrumpossessor (p. 273) held a position unknown to ihe jus 
dvUe; he was not an heir, and therefore not entitled off-hand 
to employ the actions competent to an heir, either for recover¬ 
ing the property of the defunct or proceeding against his 
debtors. The praetor could have had no diffictdty in devising 
quite new actions to meet his case; but he preferred the 
simpler expedient of adapting to it those of an heir, by intro¬ 
ducing into the formula a fiction of civil heirship.^® So he did 
with the hfmorvm emptor or purchaser of a bankrupt's estate 

^ In « few instances (not satisfactorily explained) there was both civil and ** 
praetorian remedy for the same wrong; for Gains observes (iv. 45) that in com¬ 
modate and deposit failure of the borrower or depositary to return the thing 
lent to or deposited with him gave rise to actions that might be formulated 
either in jus or in fa/stwm. In the same section he gives the styles of aCLionss 
d^posUi imjus and in/oeivm eoneeptae ; their comparison is instructive. [Girard, 
p. 516, n. 1, holds that the formuUu in factum cmccptae were older than those 
in jus. The term actio tUUis, in a wide sense, included actio infaStum, Cf. Gains, 
iii. 219; Inst. iv. 3, § 16.] ** Gaf iv. 34. 



S40 THE ms KAtTTRALE AHH MATUBED JITBISPBUDENOE pabt iv 


at the sale of it in mass by his creditors. Mmptio honortmc 
was a purely praetorian institution,^® and the praetor, if he 
had thought fit, could easily have fortified the purchaser*? 
acquisition by giving him praetorian remedies for recovering 
the property and suing the debtors of the bankrupt; but here 
again he followed the simpler course of giving him, as if he 
were a universal successor, the benefit of an heir’s actions by 
help of a fiction of heirsliip.^^ A peregrin could not sue or 
be sued for theft or culpable damage to property, for the XII 
Tables and the Aquiliau law applied only to citizens ; but he 
could both sue and be sued under cover of a fiction of citizen¬ 
ship.^® A man who had acquired a res ma/ncipi on a good 
title but without taking a conveyance by mancipation or 
surrender in court, if he was dispossessed before he had com¬ 
pleted his usucapion, could not sue by rei rindicatio for its 
recovery, for he was not in a position to affirm that he was 
quiritarian owner ; neither, for the same reason, could a man 
who in good faith and on a sufficient title had acquired a 
thing from one who was not in a position to alienate it. But 
in both cases the praetor granted him what was in effect a rei 
mndicatio proceeding on a fiction of completed usucapion,^— 
the extremely useful Publician action referred to in a previous 
section (§ 52). 

These are examples of actiones ficticiaey —actions of the 
jus civile adapted by this very simple expedient to cases 
to which otherwise they would have been inapplicable, and 
that formed one of the most important varieties of the CLctiones 
utiles. Quite different was the course of procedure in the 
actiones in factum^ whose number and varieties were practically 
unlimited, although for the most part granted in pursuance of 
the praetor’s promise in the edict that under such and such 
circumstances he would make a remit to a judex {judidum 
daho)?^ and formulated in accordance with the relative skeleton 

w Gat iii. §§ 77-81. 

^ Goi iv. 85. Theophilus (Par. Inst. iii. 12) calls the bonorwn etnptor 
Tpatrtbpios SidSoxot (praetorian successor) of the bankrupt. 

" Gai. iv. 37. [On delictual actions, by and against peregrins, see Mommsen, 
SR iii. 606 n.] “ Gai. iv. 86. 

Examples: *'Si quis negotia alterius . . . gesserit, judicium eo nomine 
dabo ’’ (Dig, iii. 8, 8, pr.); " Quae dolo malo facta esse dioentur, si de his rebus 
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styles also published on the album. A great number of them 
came to be known by special names, as, for example, the clcHo 
de dolo, afdio negotiorum gestorvmt actio hypothecaria, actio de 
pecania constitvta^ actio vi hoTiorum raptorumt coitio de mperfide, 
etc., the generic name actio in factum being usually confined 
to the innominate ones. Their formulae^ unlike those in jus 
c(mceptae, submitted no question of legal right for the con¬ 
sideration of the judge, but only a question of fact, proof of 
which was to be followed by a condemnation. That of the 
adio de dolOt for example, ran thus : “ Titius be judge. Should 
it appear that, through the fraud of N. N., A. A. was induced 
to convey and give up possession of his farm (describing it) 
to N". N., then. Judge, unless according to your o^jder N. N. 
restores it, you will condemn him in damages to A. A.; if it 
shall not so appear, you will acquit him.” 

The words nisi arhitratu tuo restituat in this/ormw/a are 
an illustration of a qualification of the condemnaiio of frequent 
occurrence in certain classes of actions. Under the formular 
system a judge, in condemning a defendant, had no alternative 
but to do so in money; the amount being sometimes 
definitely fixed in the formula^ sometimes limited to a maxi¬ 
mum, and sometimes left entirely to his discretion.^ But it 
frequently happened, especially in actions for restitution or 
exhibition of a thing, that pecuniary damages might not be 
the most appropriate result of the procedure; and so the 
judge was empowered, once the plaintiff had made out his 
case, to determine what, in all the circumstances, and in 
fairness and equity, would he sufficient satisfaction by the 
defendant.^ It is possible that in some instances this dis¬ 
cretionary power may have been conferred on the judge in 
such general words as “nisi arbitratu tuo N. N. A** A° satis- 
faciat;” but in actions for restitution or exhibition, if 

alia actio non erit et justa cansa esse yidebitur, judicium dabo” iv. 8, 

§ 1) > ^'Kautae caupones stabularii quod cuj usque salrum fore receperint, nisi 
restituent, in eos judicium dabo” {Dig. iv, 9, 3, 1); ‘*Quod quis oommodasse 
dioetur, de eo judicium dabo” {Dig. xiii. 6, 1, pr.). 

“ Gai. iv. 48. GaL iv, §§ 50, 61. 

IS ** permittitur judici ex bono et aequo secundum cujuaque rei, de qua 
actum est, naturam aestimare, quemadmodum actori satisiieri ftporteat” (Just* 
Ivst. iv. 6, § 81). 
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satisfaction was not given voluntarily^ it was usually specific 
performance that was ordained^ under such qualifications as 
to mode, time, and place as the judge thought proper. It was 
only when default was made in obeying his order that the 
judge proceeded to condemnation in damages, the amount 
being assessed by the plaintiff himself under oath. Actions 
in which such a discretionary power was conferred on the 
judge was called arbitrary {aotiones arbitrariae). It is note¬ 
worthy that the list of them given by Justinian contains 
none but praetorian actions. But it is not therefore to be 
inferred that in actions of the jzos civile a judge had no such 
discretion. On the contrary. Gains says that it was his duty 
to acquit ^ defendant who made satisfaction to the plaintiff at 
any time after litiscontestation.®® There was no question that 
he was bound to do so ex officio in a honae Jldei [or a real] 
action ; and the doubt of the Proculians whether he was bound 
or even entitled to do so in those that were stricti juris created 
no real difficulty, as it was apparently the practice in actions 
of that sort, when the complaint was of non-restitution, to 
introduce the words niai restituat. This did not, it is true, 
empower the judge to determine what, short of restitution, 
might in the circumstances be deemed sufficient satisfaction 
to the plaintiff; but it authorised, if not compelled, him to 
abstain from condemning a defendant who had made full 
restitution.®® 

Another clause that was very frequently incorporate in 
a formida, was what was known as an exception {exc^tio\ — 
a plea in defence that excluded condemnation on groimds of 
equity or public policy, even when the plaintiff had clearly 
established the matter of fact and law embodied in his mtmtio. 
Thus, suppose A to have given B his stipulatory promise for 
1000 sesterces, and B to have thereafter informally agreed 
not to sue upon the debt: the agreement, as a mere wudwm 
pactum, was of no moment according to the jus civile, and so 
was no ipso jure bar to an action at B's instance,—it had not 

^ l.e. The passage in which Gains probably dealt with them is almost 
entirely illegible in the Verona MS. ; it is page 227, and would come between 
§§ 114 and 115 of book ir. Gai. iv. 114. [Of. iTtsf. ir. 12, § 2.j 

^ On the adriones ctrbUrariae and the judge’s arhitrium, see Lenel, JBeitrUge, 
p. 80 ; Sohm, In/st. d, r. B. p. 186 [p. 196 of English trauslatiionl 
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•affected the dare oportere. Such an action, however, in face 
of the agreement, involved a breach of faith on B’s part, which 
the praetor could not tolerate. He had announced in his 
aXbwm, that he would give effect to any informal pact honestly 
entered into, that neither contravened a statute nor evaded 
its provisions; ^ and so, when B applied for a formula, A was 
entitled to have inserted in it an instruction to the judge that 
condemnation was to be conditional on A*s failure to prove the 
alleged paxlurn, de wm •pet&ndo (“ si inter A A. et N. N. non 
convenit ne ea pecunia peteretur So where it was 

alleged that the money promised was in repayment of a loan 
that in fact had never been advanced; that the promise had 
been induced by fraudulent misrepresentations, extorted by 
intimidation, or given under excusable error of fact»; that the 
matter had been compromised, and so on,—^in all these cases 
the exception formulated by the praetor was the assertion of 
the equity of the j'm Jwnorarium in derogation of the strictness 
of the jus civile. Sometimes a defendant, instead of found¬ 
ing upon any particular fact which might have entitled him 
to a specific exception, deemed it more for his advantage to 
have words inserted in the formula which reserved to him 
the right to plead any unfair dealing on the part of the 
plaintiff that in equity disentitled him to demand condem¬ 
nation ; this was the so-called exceptio doli (generali^, — ** si 
non in ea re quid dolo malo A* A^ fiat.” It was held to 

be implied in all hmae fidei actions,—" exceptio doli inest 

bonae fidei judiciis ; ” the quidqvAd dare facere oportet esc fide 
hoTia of their “intention” entitled the judge, without any 
exception formally pleaded, to take into consideration any 
suggestion by the defendant of unfair conduct on the part of 
the plaintiff.^® 

It is unnecessary to go into any explanation of the conse¬ 
quences of defects in the formula; or of the procedure in 

jure before it was adjusted, or in judido afterwards; or of 

^ Ulp. lib. 4 ad edict, in Dig. ii. 14, fr. 7, § 7. * iv. 119. 

On the subject of exceptions see Lenel, Ueber Ursprung u. Wirkwtg d. 
Erceptimun, Heidelb. 1876, and literature there referred to; Sohm, In^. [Eng. 
trans. p. 197]. The latter explains very distinctly and in short compass the 
natnre of exceptions founded on statute, such as the Yelleian and Macedonian 
fienfltusoonsnlts, and the function of the exception in axticmee^nfactwai. 
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appeal for review of the judgment by a higher tribunal; or* 
of execution (which was against the estate of the judgment- 
debtor, and took the form of incarceration only when his 
goods could not be attached).^^ Enough has been said to 
show how elastic was this procedure, and how the praetorian 
formulae t in conjunction with the relative announcements in 
the Edict, supplied the vehicle for the introduction into the 
law of an immense amount of new doctrine. The system 
was fully developed before Julian’s consolidation of the Edict; 
and the statutory recognition which the latter then obtained 
did nothing to impair its efficiency. 

Section 72. —Procedure “Extra Ordinbm”^ 

r 

The two-staged procedure, first injure and then injudicio* 
constituted the ordo judiciorum jorivatorum. Early in the 
empire, however, it became the practice in certain cases for 
the magistrate to abstain from adjusting a formula and 
making a remit to a judex, and to keep the cause in his 
own hands from beginning to end. This course was adopted 
sometimes because the claim that was being made rested 
rather on moral than on legal right, and sometimes in order 
to avoid unnecessary disclosure of family misunderstandings. 
Thus the earliest questions that were raised about testa¬ 
mentary trusts were sent for consideration and disposal to 
the consuls; apparently because, in the existing state of 
jurisprudence, it was thought incompetent for a beneficiary to 
maintain in reference to the heir (who had only been re^^uested 
to comply with the testator’s wishes) that he was bound in 
law to pay him {dare oportere) his bequest. Had the difficulty 
arisen at an earlier period and in the heyday of the constructive 
energy of the praetors, they would probably have solved it 
with an actw in factum. As it was, it fell to the emperors to 
deal with it, and they adopted the method of extraordincuria 
cognilio; the jurisdiction which they in the first instance 

^ [On the form of execution by mim'o in hona, see infra, p. 349, n. 12.3 
^ See Keller, R&m.. CP. § 81 ; Bethmann-Hollweg, Oesdi. d. CP. vol. ii. § 122 ; 
Bekker, Aktionen, vol. ii. chap. 23 ; Baron, Oesch. d. r. B. vol. i. $ 220; 
Buonamici, Procedara, p. 898 sq. [Cf. supra, § 88.] 
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'conferred on the consuls being before long confided to e 
magistrate specially designated for it,—the ‘praetor fideicom- 
miemrim. Questions between tutors and their pupil wards 
in like manner began to be dealt with extra ordinem^ the 
cognition being entrusted by Marcus Aurelius to a praetor 
Melaris; while fiscal questions in which a private party was 
interested went to a praetor fisdy whose creation was due to 
Kervcu Claims for aliment between parent and child or 
patron and freedman rested on natural duty rather than legal 
right; they could not therefore well be made the subject- 
matter of a jvdidvm^ and consequently went for disposal to 
the consuls or the city prefect, and in the provinces to the 
governor. Questions of status, especially of freedom or 
slavery, at least from the time of Marcus Aurelius,* were also 
disposed of extra ordinem; and so were claims by physicians, 
advocates, and public teachers for their honoraria^ and by 
officials for their salaries, the Homans refusing to admit that 
these could be recovered by an ordinary action of location. 
In all those extraordinary cognitions the procedure began with 
a complaint addressed to the magistrate, instead of an in jus 
vocatio of the party complained against; it was for the 
magistrate to require the attendance of the latter (evocatio) 
if he thought the complaint relevant. The decision was a 
judicattm, or decretum according to circumstances. 


Section 73.— Jural Remedies Flowing Directly from 
THE Magistrate's Imperium^ 

Great as were the results for the law of the multiplication 
and simplification of judida through the formular system, it 
may be questioned whether it did not benefit quite as much 
from the direct intervention of the praetors in certain cases, 
in virtue of the supreme power with which they were in¬ 
vested. It manifested itself principally in the form of (1) 
interdicts; (2) praetorian stipulations; (3) missio in possessi¬ 
onem ; and (4) in integrum restitntw. 

^ Keller, §§ 74-80 ; Bethmann-Hollweg, CP, vol. ii. §§ 08, 119-121; Bekker 
Tol. ii. ohspa. 16-18 ; Baron, vol. i. §§ 216-219, * 
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1. The interdicts ® have already been referred to as in use' 
under the r^me of theyi^s civile (p. 206); but their number 
and scope were vastly increased under that of the jue horw^ 
rarivm* The characteristic of the procedure by interdict 
was this,'—^that in it the praetor reversed the ordinary course 
of things, and instead of waiting for an inquiry into the 
facts alleged by a complainer, provisionally assumed thmn 
to be true, and pronounced an order upon the respondent 
which he was bound either to obey or show to be unjustified. 
The order pronounced might be either restitutory, exhibitory 
(in both cases usually spoken of in the texts as a decree), 
or prohibitory:—restitutory when, for example, the respon¬ 
dent was ordained to restore something he was alleged to 
have taken possession of by violent means, remove impedi¬ 
ments he had placed in the channel of a river, and so on; 
exhibitory, when he was ordained to produce something he was 
unwarrantably detaining, e.g. the body of a freeman he was 
holding as his slave, or a will in which the complainer alleged 
that he had an interest; prohibitory, as, for example, that 
he should not disturb the statue quo of possession as between 
the complainer and himself, that he should not interfere with 
a highway, a watercourse, the access to a burial-place, and 
so forth. If the respondent obeyed the order pronounced in 
a restitutory or exhibitory decree, there was an end of the 
matter. But frequently, and perhaps more often than not, 
the interdict was only the commencement of a litigation, 
facilitated by sponsions and restipulations, in which the 
questions had to be tried (1) whether the interdict or injunc¬ 
tion was justified, (2) whether there had been breach of it, 
and (3) if so, what damages were due in consequence. The 
procedure, therefore, was often anything but summary. 

In the jMDSsessory interdicts uti possidetis and ulrubi in 

‘ In addition to the authorities in last note, see E. A. Schmidt, Dae 
diktenvetfahrw d. Rom, in geochichtl, Rntwiokelung, Leipsic, 1853 ; Mach41axd, 
ThSorie dts imterdiis en droU romaiUj Paris, 1864 ; Buonamici, pp. 

420-480. [Add Earlowa, Rom. RO. ii. pp. 313 ; Ubbelohde, Die InterdicSU 

dee rdm. Rechta, 1889-96 (in Gluck’s Pandecten^ Serie der BUdter, 48 nnd 44); 
Jobb4-Duval, Za proeidure civile chez lea Romains, L p. 207 ag. The last- 
named tmter (p. 212) treats the interdict in the classical law as having its source 
m j’uriadictio ratlfer than in imperium. Of. Ubbelohde. op. eU. § 1888, p. 9.] 
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particular it was extremely involved; due to some extent to 
the fact that they were double interdicts {mierdicta duplici(t\ 
Le. addressed indifferently to both parties. Gains says,® but, 
as most jurists think, without adequate grounds for it, that 
they had been devised as ancillary to a litigation about 
ownership, and for the purpose of deciding which of the 
parties, as possessor, was to have the advantage of standing 
on the defensive in the r&i vindicaiio* That they were so 
used in his time, as in that of Justinian,® cannot be doubted. 
But it is amazing that they should have been, for they were 
infinitely more cumbrous than the vindicodio to which they 
led up.® Take the interdict vdi possidetis (which applied to 
immovables, as utrvhi did to movables). Both parties being 
present, the praetor addressed them to this effect ? I forbid 
that one of you who does not possess the house in question 
to use force to prevent him who does possess it from con¬ 
tinuing to do so as at present, provided always that his 
possession is due neither to clandestine or forcible exclusion 
of his adversary nor to a grant from him during pleasure.” 
It is manifest that this decided nothing; it was no more 
than a prohibition of disturbance of the stadvjs quo; it left 
the question entirely open which of the parties it was that 
was in possession, and which that was forbidden to interfere. 
The manner of its explication was somewhat singular. Each 
of the parties was bound at once to commit what in the case 
of one of them must have been a breach of the interdict, by 
a pretence of violence offered to the other (vis ex convewtu '); ^ 
each of them was thus in a position to say to the other— 

» Gai. iv. 148. [Cf. Ouq, p. 488.] 

^ If that had been their original purpose, they must have been unknown as 
long as the rei vmdicatio proceeded per sacraTnervtum; for in the sacramental 
real action both parties vindicated, and both consequently were at once plaintiffs 
and defendants {supra^ § 34, note 5). [But see Bekker, Akt. i. 210 and note 10.] 

B iv. 16, 4. But long before the time of Justinian they had been greatly 
sim plified, and really converted into an action, though retaining the old name. 

^ See the (imperfect) description of the procedure in Gai. iv. g§ 148-152, 160, 
166-170. 

7 So Gains calls it: it was probably the same thing as the via maribua faeta 
referred to by Cicero, Pro Caac, 1, § 2; 8, § 22. See Kappeyne van de 
Coppello, **Ueber das vim. facere beim irUerdid'um, uH poaaidetia,'^ in his 
Ab^ndl. aunt r&m. Stoats- vmd Privatrecht (Stuttgart, 1885)^ pp. 115 [Of. 
Puohta, Inst. L § 161, n. s; Girard, p. 1029, n. 1.] 



848 THE JUB irATOEAIiS AND MATURED JUBISPBUDENOS f abt it 


«We have botib used force; but it was you alone that did 
it in defiance of the interdict, for it is I that am in possession.” 
The interim enjoyment of the house was then awarded to the 
highest bidder, who gave his stipulatory promise to pay the 
rent to his adversary in the event of the latter being success¬ 
ful in the long-run; penal sponsions and restipulations were 
exchanged upon the question which of them had committed a 
breach of the interdict; and on these, four in number, /or- 
mvZae were adjusted and sent to a jtidex for trial. If the 
procedure could not thus be explicated, because either of the 
parties declined to take part in the vis ex conventUy or the 
bidding, or the sponsions and restipulations, he was assumed 
to be in the wrong, and, by what was called a “ secondary ” 
interdict, Required at once to yield up his possession or 
detention, and to abstain from disturbing the other in all 
time coming.® Wliatever we may think of the action-system 
of the Bomans in the period of the classical jurisprudence, one 
cannot help wondering at a procedure so cumbrous and com¬ 
plex as that of their possessory interdicts.® 

2. A praetorian stipulation was a stipulatory engagement 
imposed upon a man by a magistrate or judge, in order to 
secure a third party from the chance of loss or prejudice 
through some act or omission either of him from whom the 
engagement was exacted or of some other person for whom 
he was responsible. Although called praetorian, because the 
cases in which such stipulations were exigible were set forth 
in the Edict, yet there can be no question that they origi¬ 
nated in the Jm civile; in fact they were just a means of 
assuring to a man in advance the benefit of an action of the 
jvs civiley whereby he might obtain reparation for any injury 
suffered by him through the occurrence of the act or omission 

* Eappejne van de Coppello (p. 166 sq,') holds that the secondary interdict 
{imi, sccimdarium) was not a contumacial procedure, but one in which the party 
declining vim facercy etc. (because he knew he could not establish lawfiil 
possession in his own person), was still entitled to appear as defendant, and 
require his adversary to prove Mb possession as the foundation of a restitutory or 
prohibitory decree. 

* [The old English common law action of ejectment with its and 

(mater presents some curious analogies.] 

To the authorities in note 1 add Schirmer, Ueher die pratoria^ian Jvdimal* 
atipvZtjUioneny Greifswald, 1853; Buonamici, Proceduroy p. 409 aq. 
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'contemplated as possible. TJlpian classified them as caution* 
ary (patUtoTuxles), judicial, and common. The first were purely 
precautionary, and quite independent of any action already in 
dependence between the party moving the magistrate to exact 
the stipulation and him on whom it was desired to impose it. 
There were many varieties of them, connected with all 
branches of the law; for example, the catUio damni infecti, 
security against damage to a man's property in consequence 
say of the ruinous condition of his neighbour's house, the 
eaiUio vsufructwiria that property usufructed should revert 
unimpaired to the owner on the expiry of the usufructuary's 
life interest, the aedilian stipulation against faults in a thing 
sold, and so forth. In all these cases the stipulation or 
cautio was a guarantee against future loss or injuly, usually 
corroborated by sureties, and made effectual by an action on 
the stipulation in the event of loss or injury resulting. 
Judicial stipulations, according to Ulpian’s classification, were 
those imposed by a judge in the course of and with reference 
to an action in dependence before him, as, for example, the 
cautio jvdiccutvm solvi (that the defendant would satisfy the 
judgment), the cautio de dolo (that a thing claimed in the 
action would not be impaired in the meantime), and many 
others. Common were such as might either be imposed by a 
magistrate apart from any depending action or by a judge in 
the course of one; such as that taken from a tutor or 
curator for the faithful administration of his office, or from 
a procurator that his principal would ratify what he was 
doing. 

3. Missio in possessionem was the putting of a person in 
possession either of the whole estate of another (missio in bona) 
or of some particular thing belonging to him (missio in rem). 
The first was by far the most important. It was resorted to 
as a means of execution, not only against a judgment-debtor, 
but also against a man who fraudulently kept out of the way 
and thus avoided summons in an action, or who, having been 

11 Dig. Xlvi. 6, 1. 

1* [Creditors had in many cases the option of real or personal execution. See 
supra, p. 201 ; Puohta, Inst. § 179 and note m.m; Girard, p. 1018. Whether 
in the ordinary formulary procedure pignus in causa judieati upturn was avail¬ 
able, is a doubtful question.] 
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duly summoned, would not do what was expected on the part' 
of a defendant; against the estate of a party deceased to which 
no heir would enter, thus leaving creditors without a debtor 
from whom they could enforce payment of their claims; €Uid 
also against the estate that had belonged to a person who had 
undergone capitis deminutio (§ 29), if the family-head to whom 
he had subjected himself refused to be responsible for his debts. 
Missio in rem was granted, for example, when a man refused to 
give cavtio damni infecti; the applicant was then put in pos¬ 
session of the ruinous property for his own protection. 

4. In %ntegrum restitutio}’^ reinstatement of an individual, 
on ground of equity, in the position he had occupied before 
some occurrence that had resulted to his prejudice, was one of 
the most 'remarkable manifestations of the exercise of the 
imperium. It was not that the individual in question, either 
directly by action or indirectly by exception, obtained a judg¬ 
ment that either rendered what had happened comparatively 
harmless or gave him compensation in damages for the loss he 
had sustained from it, but that the magistrate—and it could 
only be the praetor, the urban or praetorian prefect, a provin¬ 
cial governor, or the emperor himself—at his own hand 
pronounced a decree that as far as possible restored the status 
gys ante. It was not enough, however, to entitle a man to 
this extraordinary relief that he was able to show that he had 
been taken advantage of to his hurt, and that no other adequate 
mesms of redress was open to him; he required in addition to 
be able to found on some subjective ground of restitution, such 
as minority, or, if he was of Ihll age, intimidation which could 
not be resisted, mistake of fact, fraud, absence, or the like. 
What should be held to amount to a sufficient ground of 
restitution, either objective or subjective, was at first left very 
much to the discretion of the magistrate; but even here prac¬ 
tice and jurisprudence in time fixed the lines within which he 
ought to confine himself, and made the principles of in vniegrvm 
restitutio as well settled almost as those of the actio quod metvs 
causa or the actio de dolo. 

^ In addition to the authorities in note 1, see Savigny, Syetem^ vol. vii. 
H 315-318 ; Buonamici, Procedural p. 430 eq. 
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CHAPTER I 

HISTORICAL EVENTS THAT INFLUENCED THE LA-W 

Section 74. —Supremacy op the Emperors as Sole 

Legislators 

From the time of Diocletian downwards, the making of the law 
was exclusively in the hands of the emperors. The senate still 
existed, hut shorn of all its old functions alike of government 
and legislation. The responses of patented jurists w§re a 
thing of the past. It was to the imperial consistory alone 
that men looked for interpretation of old law or promulgation 
of new. 

In the reign of Diocletian rescripts (p. 294) were still 
abundant; hut the constitutions in the Theodosian and Jus- 
tinianian Codes that date from the time of Constantine 
downwards are mostly of a wider scope, and of the class known 
as general or edictal laws (leges g&mraleSy edvctales). It would 
be wroi^, however, to infer that rescripts had ceased; for 
Justinian^s Code contains various regulations as to their form, 
and the matter is dealt with again in one of his Novels. The 
reason why so few are preserved is that they were no longer 
authoritative except for the parties to whonf they were 

23 
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addressed. This was expressly declared by the Emperors* 
Arcadius and Honorius in 398, in reference to those in answer 
to applications for advice from of&cials; and it is not nnreason- 
able to assume that a limitation of the same sort had been put 
at an earlier date on the authority of those addressed to private 
parties. Puchta is of opinion that the enactment of Honorius 
and Arcadius applied equally to deer eta (p. 294); for this 
reason,—that during this period matters of litigation did not 
come under the cognisance of the emperors except on appeal, 
and that under the new arrangements of Constantine the judg¬ 
ment of affirmance or reversal was embodied in a rescript 
addressed to the magistrate from whom the appeal had been 
taken.^ The rule of Arcadius and Honorius was renewed in 
425 by Tneodosius and Valentinian, who qualified it, however, 
to this extent,—that if it contained any distinct indication 
that the doctrine it laid down was meant to be of general 
application, then it was to be received as an edict or lex 
generalis. To this Justinian adhered in so far as rescripts in 
the old sense of the word were concerned: but declared that 
his judgments (deereta) should be received everywhere as laws 
of general application, and that so should any interpretation 
given by him of a lex ge'tieralis, even though elicited by the 
petition of a private party. 

The imperial edicts, adjusted in the consistory, were usually 
addressed to the people, the senate, or some official, civil, mili¬ 
tary, or ecclesiastical, according to the nature of their subject- 
matter. The mode of publication varied; but when sent down 
to an official it was his duty to see to the matter. After the 
partition of the empire, as each Augustus had the power of 
legislating for the whole empire, constitutions that affected the 
interests of both East and West were frequently the result of 
consultation; at other times there was a communication of a 
new law by pragmatic sanction from its author to his colleague, 
the latter by edict ordering its publication if thought expedient. 
In style the edicts compare very unfavourably with the 
senatusoonsults and rescripts of the second and third century, 
being uniformly verbose and in many cases obscure. It is not 
in the least surprising that the compilers of the Lex jR&manot 

^ fSo-calleA eonsvttaMon99 post smteTitiamt see Puchta, Znai. i S 181 .] 
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ViMgothorwm thought them to stand in need of an ** inter- 
pretatio”; the pity is that the latter is itself so far from 
clear. 

Section 75.—^Establishment of Christianity as the 

State Religion^ 

A disposition has sometimes been manifested to credit 
nascent Christianity with the humaner spirit that began to 
operate on some of the institutions of the law in the first 
century of the empire, but which in a previous section (§ 55) 
has been ascribed to the infiltration into the Jtcs civile of doc¬ 
trines of the jiis ncutv/raUf the product of the philosophy of the 
Stoa. The teaching of Seneca did quite as much, nay, far 
more, to influence it then than the lessons that were taught in 
the little assemblies of the early converts. It would be a bold 
thing to say that, had Christianity never gained its predomi¬ 
nance, that spirit of natural right would not have continued 
to animate the course of legislation, and to evoke, as years 
progressed, most of those amendments in the law of the family 
and the law of succession that were amongst the most valuable 
contributions of the imperial constitutions to the private law. 
It may well be that that spirit was intensified and rendered 
more active with the growth of Christian belief; but not until 
the latter had been publicly sanctioned by Constantine, and by 
Theodosius declared to be the religion of the state, do wejneet 
with incontestable records of its influence. We find them in 
enactments in favour of the Church and its property, and of 
its privileges as a legatee; in those conferring or imposing on 
the bishops a supervision of charities and charitable institutions, 
and a power of interfering in matters of guardianship ; in the 
recognition of the efficacy of certain acts done in presence of 
two or three of the clergy, and thereafter recorded in the 
church registers; in the disabilities as to marriage and succes¬ 
sion with which heretics and apostates were visited, and in a 

*• Troplong, IH Vinjluence du (^ristianisme aur It d/roit dvil des £omain$, 
Paris, 1843 (and subsequently); Merivale, The Conversion of the EoTnom Empire 
(Boyle Lectures for 1864), London, 1864, particularly Lect. 4 and notes to it in 
tbe Appendix; [Allard, Le ehristianisme et Vempire romann^ 2nd ed. Paris, 1897]. 
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variety of minor matters. Of greater importance were three 
features for which it was directly responsible,—^the repeal of 
the caduciaiy provisions of the Papia-Poppaean law (p. 286), 
the penalties imposed upon divorce, and the institution of the 
bishop’s court {^iacopalis avdienUia). 

The purpose of the Caduciary Law was to discourage 
celibacy and encourage fruitful marriages; but legislation in 
such a spirit could not possibly be maintained when celibacy 
had come to be inculcated as a virtue, and as the peculiar 
characteristic of a holy life. The penalties alike of orbitas 
and coelihcUus were abolished by Constantine in the year 320. 

The legislation about divorce, from the first of Constan¬ 
tine’s enactments on the subject down to those of Justinian, 
forms a Iniserable chapter in the history of the law. Not 
one of the emperors who busied himself with the matter, 
undoing the work of his predecessors and substituting legisla¬ 
tion of his own quite as complicated and futile, thought of 
interfering with the old principle that divorce ought to be as 
free as marriage, and independent of the sanction or decree of 
a judicial tribunal. Justinian was the first that, by one of 
his Novels, imposed a condition on parties to a divorce of 
common accord (communi con8e7im)y namely, that they should 
both enter a convent, otherwise it should be null; but so 
distasteful was this to popular feeling, and so little conducive 
to improvement of the tone of morals within the conventual 
precincts, that it was repealed by his successor. What wonder, 
with such unqualified freedom of divorce, that Jerome should 
tell us he had seen in Eome a man living with his twenty-first 
wife, she having already had twenty-two husbands; or that we 
should have a bishop of Amasia, some thirty or forty years 
before Justinian, declaring that men changed their wives just 
as they did their clothes, and that nuptial beds were removed 
as often and as easily as market-stalls 1 The legislation of 
Justinian’s predecessors and the bulk of his own were levelled 
at one-sided repudiations, imposing penalties, personal and 
patrimonial, (1) upon the author of a repudiation on some 
ground the law did not recognise as sufficient,—and the 
lawful grounds varied from reign to reign,—and (2) upon 
the party whose misconduct gave rise to a repudiation that 
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Was justifiable. Into tbe details, however, it is unueoessary 
to enter,® 

The bishop's court (episeopcde jvdicvum, ^pisa^alia atidisTUm) ® 
had its origin in the practice of the primitive Christians, in 
accordance with the apostolic precept, of submitting their 
differences to one or two of their brethren in the faith, usually 
a presbyter or bishop, who acted as arbiter.* On the establish¬ 
ment of Christianity the practice obtained legislative sanction; 
Constantine giving the bishop’s court concurrent jurisdiction 
with the ordinary civil courts where both parties preferred the 
former, and by a later enactment going so far as to empower 
one of the parties to a suit to remove it to the ecclesiastical 
tribunal against the will of the other. For various reasons, 
and amongst them the ignorance of the ordinary judges and 
the costs of litigation in the civil courts, advantage was taken 
of this power of resorting to the bishop to an extent which 
seriously interfered with the proper discharge of his spiritual 
functions; so that Honorius judged it expedient to revert to 
the original rule, and, at least as regarded laymen, tc limit the 
right of resort to the episcopal judicatory to cases in which 
both parties consented. The procedure was of much the same 
nature as a reference to arbitration; the bishop’s finding was 
not a judgment but a defmitio; and, if not voluntarily 
observed, had to be made operative by aid of the civil magis¬ 
trate. It is impossible to say with any approach to exactitude 
what effect this intervention of the clergy as judges in ordinary 
civil causes—^for they had no criminal jurisdiction—had on 
the development of the law; but it can hardly have been 
without some influence in still further promoting the tendency 
to subordinate act and word to will and aniums, to deal leniently 
with technicalities, and to temper the rules of the jtis civile 
with equity and considerations of natural right. 

* See Wachter, Ueher Ehescheidungen hei den Eomem (Stuttgart, 1822), 
p. 184 aq. 

* Bethmaim-Hollweg, Gesch. d. CP. vol. iii. § 189. [Puchta, Imt. i. § 126.] 

* Cox*a F^st Ceidury of Christianity (London, 1886), p. 226 sq. 
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Section 76. —Social and Agraiiian Changes 

There were two amid the many social and economical 
changes of the period that had a material bearing on the 
private law,—the introduction of the principle of heredity 
into most trades, occupations, and professions, and the exten¬ 
sion of the colonate or servitude of the gleba The conse¬ 
quences of the first, however, are too special to be discussed 
with advantage. 

As regards the colonate (colonatm)^ it seems to have 
become the normal condition of the plehs rustica aU over the 
empire,—personal freedom, but perpetual servitude to the soil 
(s&rvi terrae ipsius). There is much controversy as to its 
origin. The truth seems to be that conditions nearly resem¬ 
bling it, and out of which it may be said to have been evolved, 
existed in different parts of the empire long before there was 
any general legislation on the subject; and that those condi¬ 
tions, regulated to a great extent by local custom or special 
imperial mandate, must be ascribed to different causes in 
different places. There is evidence that in Egypt there existed 
something very like the colonate even before it had passed 
under Roman domination; that in some parts of Africa slaves 
were enfranchised on condition of perpetual attachment to the 
land that had been their peculium ; that into the western pro¬ 
vinces there were repeated importations of barbarian prisoners 
who were distributed amongst the great landowners as coloni; 
and that very often the small yeomen placed themselves in 
the same position in relation to some great landowner for the 

^ The earlier literature is referred to and criticised in Heisterbergk, Die Dntate- 
7mng des ColoruUs, Leipsic, 1876. He omits reference to the important work of 
Elia Lattes, Stvdi storici sapra il amtraUo di Efnjiimsi mile sue relazioni col 
Oolonato^ Turin, 1868, of which chaps, ii. and iii. are devoted to the colonate. 
Of later date than Heisterbergk may bo noted Marquardt, B6m. StaeUsoerwait. 
vol. ii. p. 232 eq.; Fustel de Goulanges, ‘ * Le Golonat remain, ” in his Rechen^ies 
eur quelqvM prohllmee d'hi^oire, Paris, 1881 ; Mommsen, '‘LTeberd. Dekret des 
OommoduB f. den saltue Burunitcmus," in Hermes^ vol. xv. p. 408 eq. ; Humbert's 
article ‘^Colonus,” in Daremberg and Saglio's Diet, dee ArUiquit.^ grecquee et 
romavnee, part ix. (1884), p. 1822 eq.; Earlowa, JtSm. 11 (t. voL i. p. 918 eq, 
[See also Esmein, ^Uemgeet pp, 203 eq.^ 870 eq. : Richter, Dae WestrSmixihe 
Jteieh, pp. 100 eq. ; Pelham, The Imperial Domaime amd the ColonoUe, 1800; 
Beaudouin, “Les grands domaines dans I’empire romain," in Nov/v, Bev. Hist. 
vols. zxi. and zsji.] 
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^ake of bis protection, or were by him compelled so to submit 
themselves. It was a state of matters which those at the 
head of affairs, with their recollection of the disastrous fate of 
the latifwndia of Italy, had good reason to encourage; for it 
moderated the mischiefs of great estates by ensuring that they 
would be peopled by freemen, whose poll-tax increased the 
revenue, and whose own interests afforded the best guarantee 
for their doing all they could to make their little holdings 
productive. 

According to the very numerous constitutions in the 
Theodosian and Justinianian Codes that regulate the position 
of the colonif they were freemen, subject to capitation, and 
inscribed in the census list in the page appropriated to the 
landowner under whom they held and from whom^heir poll- 
tax was collected; it is in reference to their liability to it that 
they are frequently spoken of as adscriptieii^ tribvtariiy ceTisiti. 
They were liable also to militaiy service when their lord was 
called upon to furnish recruits; but they were not entitled 
voluntarily to enlist, for that was to desert their service. 
From his lord the coloTms held a small farm, for a rent pay¬ 
able sometimes in money but usually in kind, but which the 
former had no power to augment. With fixity of rent he had 
also a sort of fixity of tenure; his lord (dlowm-ifs, possessor^ 
patronus') could not sell him apart from his holding, nor his 
holding without him; but it was lawful for an owner of two 
estates, if one was insufficiently furnished with tenants, to 
replenish it from the other, provided that in so doing he did 
not sepai'ate a man from his wife and young children. If a 
colonus fled, his lord, when he recovered him, might put him 
in chains; and against any third party detaining him the lord 
had a right of action os if the colonus were really a slave. 
This, however, he was not; for, with permission of his lord, 
which sometimes had to be paid for, he might contract a 
lawful marriage that gave him potestas over his children; he 
might hold property of his own, even lands, in respect of 
which he was entered in the census lists and liable for land- 
tax as proprietor in his own right; and on his death what 
belonged to him passed to his heirs by testament or on in¬ 
testacy, and only on their failure fell to his lo{d. Alienation 
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inter vivoe, as a rule, was competent only with the lord’s hofla*' 
sent, the belongings of the colonus being in a manner no more 
t ha n peculiv/m ,■ but a privileged class known as hh&ri edonihf 
who either themselves or their ancestors had originally been 
citizens of free birth, were not subject to this restriction.® 

Once a class of coloni had been created on an estate, it 
was perpetuated and recruited by birth (for the condition was 
hereditary), by prescription, by a freeman’s marriage with an 
adscriptiday and by the reduction of able-bodied mendicants 
to that condition as a penalty. Once a colonuSy ever a colonuSy 
was almost literally true. For a time it was held that if a 
bom colonus had de facto for thirty years lived in independence, 
he thereby acquired de jure the status of a free Homan citizen; 
but this wiis disallowed by Justinian, who, possibly out of con¬ 
sideration for the interests of agriculture, refused to admit the 
possibility of a man’s escape from the bonds that tied him to 
the soil except by his elevation to the episcopate, and provided 
always he had taken orders with the consent of his lord. 

Section 77. —^Abandonment of the "Fokmular” System 

OF Procedure^ 

The formular system, with its remit from the praetor to a 
sworn judex who was to try the cause, was of infinite advan¬ 
tage to the law ; for the judgment was that of a free and 
independent citizen, untrammelled by officialism, fresh from 
some eentre of business, and in full sympathy with the parties 
between whom he had to decide. Such a system was in¬ 
compatible with the political arrangements of Diocletian and 
Constantine; and it is with no surprise that we find the 
former of those sovereigns instructing the provincial governors 
that in future, unless prevented by pressure of business (or, 
according to a later constitution of Julian’s, when the matter 

^ [As to the distinction between free and servile eoloni, in relation to enfran* 
chisement, see Esmein, MHangeSy p. 372 sg.] 

^ Wieding, Der Juatinianeische Li^ellproceBa, Vienna, 1865 ; Bethmann* 
HoUweg, Oesck. d. CP. vol. iii. (1866); Muther (rev. Wieding), in the Krtt* 
VJ8. vol. ix. (1867), pp. 161 sq.y 329 sq. ; Wieding, in same journal, vol, xii. 
(1870), p. 228 sq.; Bekker, Aktwnetiy vol, ii. chaps. 23, 24; Baron, Ckach. d. 
r. M, voL i. p. 44 ^ 57 .; Buonamici, Proceduray p. 408 aq. 
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‘ was of trifiiBg importanoeX th&y were themselves to hear the 
causes brought before them from first to last, as was already 
the practice iu the extrcuyrcUTiariae cogtMtyn^ (§ 72). The 
remit in exceptional cases was not, as formerly, to a private 
citizen, but to what was called a judex pedanem, probably a 
matriculated member of the local bar (whom, however, the 
parties might decline if they could agree upon a referee of 
their own selection); and for a time his delegated authority 
was embodied in a formvZa after the old fashion. But even 
this exceptional use of it did not long survive; for an enact¬ 
ment by the two sons of Constantine, conceived in terms the 
most comprehensive, declared fixed styles to be but traps for 
the unwary, and forbade their use in any legal act whatever, 
whether contentious or voluntary. The result was not only 
the formal disappearance of the distinction between the pro¬ 
ceedings in jure and in judicio^ but the practical disappearance 
also of the distinctions between actions in jus and in factum, 
and cudiones directae and utiles ; the conversion of the interdict 
into an axdio ex irderdicto ; admission of power of amendment 
of the pleadings; condemnation in the specific thing claimed, 
if iu existence, instead of its pecuniary equivalent; and 
execution accordingly by aid of officers of the law. 

In Constantinople the jurisdiction in civil matters was in 
the prefect of the city and the minor judges, to wit, the prae- 
fectus annonae and the praetors; in Borne it was in the hands 
of the same officials, and concurrently with them the vicarius 
u/rhis. In the provinces it was in the governors; but*with a 
limited competence in the municipal magistrates and the de¬ 
fenders of towns.® The vicars and praetorian prefects acted as 
courts of the first instance only exceptionally; but the latter 
had eventually the same power as the emperor of citing any 
person to their tribunal, whatever his proper forum.^ In 
addition, there were many special fora for privileged parties 
or causes, to which it is unnecessary to refer. From the 
minor judges there was appeal to the superior ones, and from 
these again to the emperor. A process was full from first to 
last of intervention by officials. The in jus vocodio of the 

3 [Ih/enaores dvUattm. See Kuntze, Ourms, § 948.] 

• Willems, Drmtjnihl. romam (4th ed. Paris, 1880), p. 620 C^th ed. p. 679.] 
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Twelve Tables—the procedure by which a plaintiff himself* 
brought his adversary into court, was a thing of the past. In 
the earlier part of the period the proceedings commenced with 
the litis dmvmiiMio introduced in the time of Marcus Aurelius 
and remodelled by Constantine; but under Justinian (though 
probably begun before his reign) the initial step was what was 
called the libdlvs conventions. This was a short and precise 
written statement addressed by the plaintiff to the court, ex¬ 
plaining (but without detail) the nature of the action he pro¬ 
posed to raise and the claim he had to prefer; which was 
accompanied with a formal undertaking to proceed with the 
cause and follow it out to judgment, under penalty of having 
to pay double costs to the defendant. If the judge was 
satisfied ofrthe relevancy of the libel, he pronounced an inter¬ 
locutor (interlodUio) ordaining its service on the respondent. 
This was done by an officer of court, who cited him to appear 
on a day named, usually at a distance of two or three months. 
The defendant, through the officer, put in an answer (lihellus 
contradictionis), at the same time giving security for the proper 
maintenance of the defence and eventual satisfaction of the 
judgment. On the day appointed the parties were first 
heard on any dilatory pleas, such as defect of jurisdiction, 
if none were offered, or those stated repelled, they then 
proceeded to expound their respective grounds of action 
and defence, each finally making oath of his good faith in 
the matter (jwramentum calu7nniae\ and their coxmsel doing 
the Bathe. 

From this point, which marked the litis (xmtestatio or 
joinder of issue, the procedure was much the same as that 
in jvdicio under the formular system. But in all cases in 
which the demand was that a particular thing should be given 
or restored, and the plaintiff desired to have the thing itself 
rather than damages, execution was specific and effected 
through officers of the law (manu mMitari). Where, on the 
other hand, the condemnation was pecuniary, the usual course 
was for the judge, through his officers, to take possession of 
such things belonging to the defendant as were thought 
sufficient to satisfy the judgment {jfngmis i/n cavLsa judicaii 
captum), and ^vhich were eventually sold judicially if the 
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* defendant still refused to pay; the missio in hona (p. 849) 
of the classical period was rarely [if ever] resorted to except 
in the case of insolvency. 


Section 78. —The Valentinianian “Law of Citations” ^ 

This famous enactment, the production of Theodosius II., 
tutor of the youthful Valentinian III., was issued from Ra¬ 
venna in the year 426, and addressed to the Roman Senate. 
It ran thus:— 

“We accord our approval to all the writings of Papinian, Paul, Qaius, 
Ulpian, and Modestine, conceding to Gains the same authority that is 
enjoyed by Paul, Ulpian, and the rest, and sanctioning the citation of 
all his works. We ratify also the jurisprudence (scientiam) of those 
earlier writers whose treatises and statements of the law any of the 
aforesaid five have made use of in their own works,—Scaevola, for ex¬ 
ample, and Sabinus, and Julian, and Marcellus,—and of all others whom 
they have been in the habit of quoting as authorities {omnivanque guos 
illi cdehrarunt) ; provided always, as their antiquity makes them 
uncertain, that the texts of those earlier jurists are verified by collation 
of manuscripts.^ If divergent dicta be adduced, that party shall prevail 
who has the greatest number of authorities on his side; if the number 
on each side be the sam*', that one shall prevail which has the support 
of Papinian; but, whilst he, most excellent of them all, is to be pre¬ 
ferred to any other single authority, he must yield to any twa (Paul’s 
and Ulpian’s notes on his writings, however, as already enacted, are to 
be disregarded.) Where opinions are equal, and none entitled to pre¬ 
ference, we leave it to the discretion of the judge which he shall adopt.” 
[We also order that Paul’s “Sentences” shall always be held authoritative.] 

This constitution has always been regarded as a signal 
proof of the lamentable condition into which jurisprudence 

^ Theod, Cod. i. 4, 8 ; Puchta, in the Rhein. Museum, f. Jurisprud. vol. v. 
(1882), p. 141 5y., and in his Verm,. Schrifi. (Leipsio, 1851), p. 284 sq.; Sanio, 
in his RecJU&fUUor. Ahhandl. u. Studien (Kdnigsberg, 1845), p. 1 sq,; Karlowa, 
RQm. RG. vol. i. p. 938 sq.; Roby, Iniroduction, p. Ixxxiv. sq. 

® [See Sohm, Jnst. § 17 n. 1 and 2. Sohm’s view is that the words of the enact¬ 
ment “codicum collatione firmantur” mean that citations from the earlier jurists, 
as Scaevola, etc., are only to be allowed after collation with certain collectionB of 
passages from these writers which had been intended to be made by Theodosius, 
but which, in fact, never were made. And so, in practical result, only passages 
of such jurists as had been incorporated by Papinian, etc., into their works could 
be referred to as authorities. Of. Pemioe, Z, d. 8. Stift. vii^l55.] 
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had « mnTr in the begiiming of the fifth century. Constan¬ 
tine, a hundred years earKer, had condemned the not^ of 
XJlpian and Paul upon Papinian. Claiming, as the later 
emperors did, to be the only authoritative mouthpieces of the 
law, it was not an unreasonable stretch of their prerogative 
to declare that the criticism of the two yoimger jurists, not¬ 
withstanding that they had enjoyed the jus respcmdendi ex 
avxtoritate 'pHnoipis, should not derogate from the authority 
of their more eminent predecessor. There were no longer 
any living jurists to lay down the law (jtera condere) ; and 
if it was to be gathered from the writings of those who were 
dead, it was well that the use of them should be regulated 
as was done by Constantine. The Valentinian law pro¬ 
ceeded so £ar in the same direction. It made a selection of 
the jurisconsults of the past whose works alone were to be 
allowed to be cited: Papinian, Paul, XJlpian, and Modestine, 
the four latest patented counsel of any distinction; Gains, of 
authority previously only in the schools, but whose writings 
were now approved universally, notwithstanding that he 
had never possessed the jtos respondendi; and all the earlier 
jurists whose dicta those five had accepted.® But it went 
yet a step farther; for it declared all of them, with the sole 
exception of Papinian, to be of equal authority, and degraded 
the function of the judge in most cases, so far at least as a 
question of law was concerned, to the purely arithmetical 
task of counting up the names which the industry of the 
advocates on either side had succeeded in adducing in support 
of their respective contentions.* It is probable that, from 
the days of Hadrian down to those of Alexander Severus, 
when the emperor in his council had to frame a rescript or a 
decree, its tenor would be decided by the vote of the major¬ 
ity; but that was after argument and counter-argument, 
which must in many cases have modified first impressions. 
Taking the votes of dead men, who had not heard each 

* This seems to be the natural reading of the enactment; although some are 
of opinion that it was intended to sanction the citation of those passages only 
of the earlier jurists that were referred to by any of the fire. [See preceding 
note, and Ortolan, Hist, de droU rommn, § 601 note, j 

* [Of. Gai. 1 8, as to Hadrian’s regulation of the responaa prudenti/um where 
opinions differed ; mpra, p. 298.] 
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’ otber^B reasons for their opinions^ was a very different pro- 
cesa It may haye been necessary; but it can have been 
so only because a living jurisprudence had no existence,— 
because the constructive talent of the earlier empire bad 
entirely disappeared. 



CHAPTEE II 

ANTEJUSTINIANIAiT COLLECTIONS OF STATUTE AND 

JURISPRUDENCE 

« 

Section 79.— The G-regorian and Hermogenian Codes' 

The first of these codes was a collection of imperial rescripts 
(with a few edicts, etc.) made by one Gregorianus ^ at the 
very end of the third century, and probably at the instigation 
of Diocletian, though whether in East or West, critics are 
unable to decide. It is believed to have contained fifteen 
or sixteen books, subdivided into titles, arranged after the 
order of the Edict. Our acquaintance with its contents is 
derived principally from Alaric’s Breviary (p. 371), and the 
Collatio, the Vatican Fragments, and the ConandtcUio (pp. 
369-371), although there can be little doubt that most of 
the rescripts in Justinian’s Code are taken from it without 
acknowledgment. The collection of Hermogenianus, also 
of rescripts, seems to have been a supplement to the earlier 
one, but, so far as appears, arranged only in titles. As the 
latest enactment in it is of the year 365, the probability is 
that it was published about that time. Both codes, although 
the work of private parties, received statutory recognition 
from Theodosius and Valent inian in their commission for 

^ Huaohke, **UebeT den Gregorianus u. Hermogenianus Codex,’* in the Z,f. 
UQ, Tol. tL (1867), p. 288 iq. ; Earlowa, RQ. vol. i. pp. 940 959 sq. 

[Enlger, Qu^len^ g S4 ; also an article by Mommsen, in Z. d. Sav. Stifh. 1889, 
vol. X. p. 345 aq. The date of the Herinogenian Code was probably not later than 
324, though additions were subsequently made to it. A private collection of 
constitutions was ngiade by Papirius Justus under Marcus Aurelius.] 

* [Mommsen, Lc. thinks that his name was Gregorius.] 
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‘^pamtdcm a collection of edictal law; and from the 
language of Justinian in reference to them there is reason to 
believe that in the courts they were regarded as authori¬ 
tative, even to the ignoring of all rescripts not embodied in 
them. Hiey have been edited by the younger Haenel, in the 
Corpus Juris Momani Antefustiniaui (Bonn, 1837); he has 
gathered about seventy constitutions that stood in the first, and 
about thirty that stood in the second. But how small a pro¬ 
portion this bears to their original contents is manifest when 
we take note of the 1200 or 1300 rescripts of Diocletian 
and Maximian alone which we find in the Justinianian 
Code, and which can hardly have been obtained from any 
other source than the Gregorian and Hermogenian coHec- 
tions. They seem to have been still a subject of• exposition 
in the law-school of Beirout in the early years of Justinian ; 
for comments upon them by Eudoxius and Patricius, who 
taught there, are preserved amongst the scholia of the 
Basilica (p. 403).* 

Section 80.— The Theodosian Code and [Theodosian and] 

Post-Theodosian Novels^ 

Three years after publication of the “ Law of Citations 
(§78) Theodosius nominated a commission of nine members 
to initiate the preparation of a body of law, which, if his 
scheme had been carried into execution, would have ren¬ 
dered that of Justinian unnecessary. In a constitution some 
ten years later he explains the motives that had actuated 
him,—that he saw with much concern the poverty-stricken 
condition of jurisprudence, and how very few men there were 
who, notwithstanding the prizes that awaited them, were 
able to make themselves familiar with the whole range of 
law; and that he attributed it very much to the multitude 
of books and large masses of statutes through which it was 
dispersed, and which it was next to impossible for any ordi¬ 
nary mort^ to master. His scheme was eventually to com- 

* [These two codes, edited by Kriiger on a new plan of arrangement, are con¬ 
tained in the 8rd vol. of Kriiger, M. and S.’s CollecUo lib, jur.'l 

* Karlowa, BG. i pp. 943, 960 sq, [Kruger, §§ 36, 37.] 
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pile one single code from materials derived alike fiiom this* 
writings of the jurists, the Gregorian and Hermogeniia^ 
collections of rescripts, and the edictal laws from the time 
of Constantine downwards. His language leaves no doubt 
that it was his intention to have the general code very care* 
fully prepared, so as to make it a complete exponent of the 
law in force, which should take the place of everything, 
statutory or jurisprudential, of an earlier date. The collec¬ 
tion of edicts which he directed his commissioners to prepare, 
and which was to contain all that had not been displaced by 
later legislation, even though some of them might be obsolete 
by disuse, was to be the first step in the execution of his 
project. For some reason or other nothing followed upon 
this enactment; and in 435 a new commission of sixteen 
members was nominated to collect the edicts, but with 
nothing said in their instructions about anything ulterior. 
The Code was completed in three years, and published at 
Constantinople early in the year 438, with the declaration 
that it should take effect from 1st January following; and a 
copy was communicated to Valentinian, who ordained that it 
should come into force in the West from 12th January 439. 

The arrangement of the Theodosian Code is in sixteen 
books, subdivided into titles, in which the constitutions are 
placed in chronological order. They cover the whole field 
of law, private and public, civil and cnminal, fiscal and 
munic^al, military and ecclesiastical. The private law is in 
the first five books. Until the present century these were 
known only by the excerpts from them in the Lex BoTna^n^ 
Visi^othortm,; whereas the last eight books were published 
in eostenso by Dutillet as long ago as 1650, from a manuscript 
of the Code itself, and books 6, 7, and 8 by Cujas a few years 
later from another manuscript. It was upon the Code as 
thus restored that Jac. Gothofredus wrote his six folios of 
commentary,—a work of stupendous industry and erudition, 
which remains of the highest importance as iUustrative of the 
public law and administration of the period. Between the 
years 1820 and 1840 a large number of constitutions be¬ 
longing to the first five books were recovered by Amedeo 
Beyron, Baudi*di Vesme, Cardinal Mai, Clossius, and Haenel, 
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'mostly' fkmn palimpsests in the TTniyersify libwy at Tuiin; 
all ^ese vrere incorpoTated in the edition of the Code con¬ 
tributed by Haenel to the (Bonn) Oorptts «/wr. Jtom, Aniejitst.^ 
There are still, however, many deficiencies; Haenel estimates 
that about 460 of the constitutions of the first five books are 
lost. 

Ontie imperial edicts subsequent to the publication of the 
Theodosian Code got the name of Novels {novellcte constUu- 
iioms). There were many such published in both divisions 
of the empire, and for a time communicated from one 
emperor to the other. The first recorded transmission— 
it was of a considerable batch of constitutions—was by 
Theodosius himself to Valentinian in the year 447; Marcian 
seems to have followed his example, as long as Valentinian 
was alive; but Leo bestowed his favours only on Anthemius. 
It is probable that Valentinian sent his Novels to Theodosius 
and Marcian ; but it does not appear that the practice was 
followed by his successors, although a considerable number 
were published in the Western empire by Maximus, Majorian, 
Severus, and Anthemius. But, whether communicated or 
not, none of the Western Novels seem to have been adopted 
in the East, for there is not one of them in the Justinianian 
Code. They are preserved partly in manuscripts and partly 
(in abridgement) in the Breviary; and are usually published 
(as in HaeneTs edition) as an appendix to the Theodosian 
Code. • 

Section 81.— The “Collatio,” the Vatican Fkagments, 

AND THE " CONSULTATIO ” 

These three were unofficial collections. (1) The CollcUio 
Legum MosaiGo/rv/rti et Bxmjcmarwm^ otherwise Lex Dei guam 

® Codex Theodoeiarvus, Ad LlVlibror. mamuseriptor. etpTrior, edition. Jidem 
recognw. et annot, crii. vnstruxU Ghist. Haenel t Bonn, 1842. Eruger, in 1688, 
1869, and 1878, prepared a facsimile of the Turin padimpsests, which was pub* 
lished in the Transactions of the Boyal Academy of Berlin in 1879, {Oodide 
TheodosUmi fragmenta Tcmrinenxiai ed. P. Kruger, 1880.] He promises a new 
edition of the Code for the 8rd vol. of his, Mommsen’s, and Studemund’s Colleetio 
librar.jwris AnUjxiAtiniani. (This 8rd vol., published in 1890^ does not include 
the Theodosian Code.] " 
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praecepU Ikmiinvj& oA Moysen^ is a parallel of divine and 
human law, the former drawn from the Pentateuch, and the 
latter from the writings of Gains, Papinian, Paul, Ulpian, 
and Modestine, rescripts from the Gregorian and Hermogenian 
Codes, and one or two later general enactments. Its date 
is probably about the year 390, but its authorship is un> 
known* It was first published by P. Pithou in 1573, and 
has been often re-edited; the most critical version being that 
of Blume (Bonn, 1833), and the latest that of Huschke in his 
JurispruderUia AnUjvMinvma? (2) The Vatican Fragments 
were discovered by Mai in a palimpsest in the Vatican in 
1820. What was the title of the book to which they 
originally belonged it is impossible to say; but it was 
evidently h book of practice, compiled in the Western empire, 
and of very considerable dimensions. The extant fragments 
deal with the law of sale, usufruct, dowries, donations, tutories, 
and processual agency. They are drawn from the writings of 
Papinian, Ulpian, and Paul, the two collections of rescripts, 
and a few general enactments, the latest dating from the 
year 372. The compilation may be of about the same 
antiquity as the Collatio ; although Mommsen is disposed 
to ascribe it to the time of Constantine, and to assume that 
the enactment of 372 was introduced by a later hand. It is 
printed in Huschke’s collection of Antejustinianian law; but 
the authoritative text is that of Mommsen, submitted, along 
with a facsimile of the MS., to the Berlin Academy in I860.* 
(3) The Consultatio (veteris cujvsdam jurisconsndti consultatio) ® 

1 Soe a paper by Huschke in the Z,f. gesch. JtfF. voL xiii. (1846), p. 1 sg.; 
a second by Dirksen (published originally in 1846), in his Hinterlaas. SdvrifUn 
(Leipsic, 1871), vol. ii p. 100 sq. ; and a third by Rudorff, in the AbharuU. d. 
K. Akademie d. Wissensch. zv, JBerlin, 1868, p. 265 aq. 

^ [It has been attributed, though on no authentic evidence, to a churchman 
called Licinius Rufinua. See Huschke, Jurisprud. Antejuat. p. 645.] 

^ [5th ed. p. 647 sq. It has since been edited by Mommsen, in vol. iii. of 
Eriiger, Mommsen, and Studemund's Colledio lib. jv/r. AwtejvM. For full informa¬ 
tion about it see Mommsen's preface.] 

* This text is reprinted in a small volume published at Bonn in 1801, and 
since then in Weidmann's collection of Latin and Greek authors. [A final 
recension by Mommsen is now published in 3rd vol. of Eriiger, M. and 8. 's CoUeetio, 
etc. For a full account of the work see his preface.] 

* See RudorfF, “Ueber d. Entstehung d. Consultatio,*’ in the Z. f. geatdh RW- 
vol. xiii. (1846), p. 50 aq., and Huschke, in his preface to it in his Jvt/riaprUd. 
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'was first published by Cujas in 1577 from a mainuscript 
(now lost) that had come to him from his friend Antome 
Loysel. It seems to be part of a collection of answers upon 
questions of law submitted for the opinion of counsel, and 
is of value for the fragments it contains from Paul’s Sentences 
and* the three Codes. It is thought to have been written 
in Prance in the end of the fifth or beginning of the sixth 
century. 


Section 82.— The Eomano-Barbaeian Codes 

This title is usually applied to three collections compiled 
in Western Europe after it had thrown off the sovereignty of 
Home. They are— 

1, The Edictum Theodorici, compiled at the instance of 
Theodoric, king of the Ostrogoths, during his residence in 
Eome in the year 500. Its materials were drawn from the 
writings of the jurists (principally the Sentences of Paul), 
the Gregorian, Hermogenian, and Theodosian Codes, and the 
later Novels ; all reduced into 154 sections, with no systematic 
arrangement, but touching upon all branches of the law, public 
and private, especially criminal law and procedure. It was 
professedly intended to apply to all Theodoric’s subjects, both 
Goths and Homans; but it is pretty generally admitted that 
this idea cannot have been fully realised, and that in some 
matters, e.g. the law of the family, Gothic customs mu^t still 
have continued to prevail.^ 

2. The Lex Itomana Visigothorum or Breviarium Alari- 
danwm was a much more ambitious and important collection. 
It was compiled by commissioners appointed by Alaric II., 
king of the Western Goths, with approval of the bishops 

AiUiffuBtiniana, p. 797 sq. [5th ed. p. 836. Also an edition by Kruger in 8rd vol. 
of KrUger, M. and S.’s CoUectio.] 

* See Savigny, Gesch. d. r. E. vol. ii. p. 172 sq.; Gloden, Dob rbm. Eeohi. 
im ostgothischen EeiehCf Jena, 1843 ; Stobbe, Qesch. der deutsch. Eechtsquellen 
(Leipsio, 1860-84), vol. i. p. 94 aq. The text was first published in 1679, from 
a MS. of Pithou’s, in an appendix to Gassiodorus’s VaHarum Libri XII, and 
is in most collections of the Leges Barharorum; that in Pertz’s Monvm. Germ. 
Sist. Leges, vol. v. is by Blume. The last separate edition is that of Bhon, 
G<mm&nL ad Edict. Theodorid, Halle, 1816. * 
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and nobles, published at Aire in Ghtscony in the yfear 50 0* 
the original deposited in the treasury, and compared and 
certified copies sent down to all the greater officials of the 
kingdom, with instructions to allow no other law to be used 
within their jurisdictions on pain of death. In accordance 
with their commission the compilers selected their material 
partly from leges (statute law) and partly from jus (juris¬ 
prudential law); taking what they considered appropriate, 
without altering the text except in the way of excision of 
passages that were obsolete or purely historical For the 
leg^ they utilised some 400 of the 3400 enactments (accord¬ 
ing to HaeneVs estimate) of the Theodosian Code, and about 
30 of the known 104 post-Theodosian Novels; for theyws,— 
the Institdtes of Gaius, Paul’s Sentences, the Gregorian and 
Hermogenian rescripts, and the first book of Papinian’s 
Responses (a single sentence). All of these, except Gains, 
were accompanied with an “interpretation,” which resembles 
the interpretatio of the XII Tables in this respect,—that it is 
often not so much explanatory of the text as qualificative 
or corrective. Gaius is in an Epitome in two books, believed 
to have been only a reproduction of an abridgement already 
current, and dating from about the beginning of the fifth 
century. The Breviary exercised very considerable influence 
in Europe generally. This is traceable, for example, in 
the lex Salica, in the Capitularies, and in the collections 
of styles of the early middle age; and there is no question 
that, until the rise of the Bologna school in the twelfth 
century, it was from it, rather than from the books of 
Justinian, that Western Europe acquired its scanty knowledge 
of Roman law.^ 

3, The Z«c Momana Burguridiomim, formerly, owing to a 
mistake of a transcriber, called Papiamis. This is the collec¬ 
tion which King Gundobald, in publishing in 501 his code of 
native law (lex Bv/rgundionvm or Gu/ndohada), had promised 

^ See Ssyigny, cp, cU. toI. ii. p. 87 sg.; Haenel’s ^Prolegomena ; Stobbe, voL i. 
p. 66 9q. ; Eorlowa, JUim. PG. 7 ol. i. p. 976 aq. The Breriary was first pab* 
lished in esdeneo by Sichsrd (Basle, 1528); but the authoritatiye edition is that 
of Haenel,— Lex Mom. Wisigothorum ad LXXVl Wbror. mawuaeHptor, fidem 
reeognovtt . , . Oust. Hox/mI, Berlin, 1849. [Kruger, QuelleUt § 40. It was first 
styled BreviaHwr>9^j the writers of the sixteenth century.] 
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'should be prepared for the use of his Boman subjects. Its 
date, and even whether it was promulgated by him or his sou 
Sigismund, are uncertain: owing to the incorporation in it of 
certain passages bearing a dose resemblance to some of the 
«interpretations ” in the Breviary, many juriste think it must 
be of later date than 506; but it is quite possible that the 
interpretations in question were borrowed by the compilers of 
both collections from an earlier source. The Bomano-Burgun- 
dian Code deals with private law, criminal law, and judicial 
procedure, distributed through forty-seven titles, and arranged 
very much after the order of the Gundobada, from which it 
has a few extracts. Its statutory Eoman sources are the same#^ 
as those of the Breviary; the jurisprudential authorities 
referred to are Gaius and Paul, the latter in his* Sentences, 
and the former (only three times altogether) in some other 
book than his Institutes. In form it is not, like the Breviary 
or the Justinianian Digest and Code, a collection of extracts, 
but a consecutive and homogeneous compilation, something 
between a text-book and a code, with only occasional quotation 
of the writer’s authorities in this way—“secundum legem 
Theodosiani, lib. ix.,” “ secundum legem Novellam,” “ secundum 
Pauli sententiam,” etc.^ 

Section 83.— Oriental Collections 

A few years ago there was discovered in the convent on 
Mount Sinai a bundle of papyrus leaves which seemed •to con¬ 
tain part of a treatise on Graeco-Roman law. Their finder. 
Dr. Bernardakis, made a transcript, which he forwarded to 
Dareste in Paris, by whom they were published in 1880. 
Since then they have been re-edited by Zachariae v. Lingen- 
thal, Alibrandi, and Kruger; and may possibly be still further 
elucidated after a revision and, if practicable, photographic 

• See prefiwe to Barkow, Lex Soma/na Burgundionumt Greifewald, 1826; 
Savigny, vol. ii, p. 9 aq., and vol. yii. (addition by Merkel), p. 80 aq.; Blume, 
Ueber den burguudiscben Papianus,” in Bekker and Muther’a Jahrb. dea gem, 
Mechta, roL ii. (1858), p. 197 aq.; Karlowa, Rbm, RQ. voL i. p. 988 ag-. The 
first edition was by Cujas in 1666 ; the best is that of Blume, in Pertz’s Uomim, 
0emu Hist. Legea, toI. iii. (1868), p. 506 ; the handiest that of Barkow (as above) 
[edited by de Salis, in Mowvm. Oerm. Hiat.^ Legum Sectio 1.^(1892).] 



874 ^ PERIOD OP COmnOAf^^n i 

repitoduc^o:^ of the originals. They have proved to be psarbl 
of a oonunbntary on Ulpianus ad Sahi/n/iiM, written after the 
Theodosian Code, but before that of Justinian, and theretere 
between 439 and 629.^ The scholiast, who seems to have 
intended his book rather for educational than prabtioal pOJs 
poses, and may have been of the school of Beirout, makes mse 
not only of the Theodosian, but also of the Gr^orian and 
Hermogenian Codes, drawing frequently upon the last, and, as 
Elriiger observes, creating the impression that it must have 
been of greater proportions than is usually supposed; and 
amongst the jurists to whom he refers are Mercian, Florentine, 

, Paul, and Modestine. The papyri have thrown new light upon 
a few questions of historical jurisprudence, and it is possible 
that stiU more may be derived from them.^ 

Under the title of Leges Constantini Theodosii et Leonis 
there are extant, in Syrian, Arabic, and Armenian, in the 
British Museum, the Bodleian, and the National and Boyal 
libraries of Paris, Berlin, and St. Petersbui^, manuscripts of a 
collection of Syro-Eoman law, dating from about the year 476, 
which was recently published by Bruns and Sachau under the 
title of Syrisch-BorwiscTies Bechtslmch.^ It is the opinion of 
Bruns that all the versions are from a Greek original of which 
no trace survives, but which he thinks must have been com- 

^ [Baron Bays between 440-450 A.D. See CentralhlaU, vii. p. 58.] 

° See Dareste, in the Nowo. Bev. Hist. vol. iv. (1880), p. 643 sq. ; Alibrandi, 
in tbe Siudi e docvmeTUfi di storia e diriUo, vol. iii. (1882), p. 30 sq,; Eriiger in 
the Z. d.*Sam. Stift. (B.A.), vol, iv. (1883), p. 1 sq.,- Earlowa, B&m. RQ. voL i. 
p. 985 sq. [These fragments, irU^ alia, throw some light on the law of guardian¬ 
ship. They are printed in Huschko's Jurii^rud. Antt^vM, 5th ed. p. 816 sq., 
and (edited by Eriiger) in tbe Collectio lib. Antejibst, Srd vol. p. 269 sg.] 

* Syrisch-Rdmisches RecTUshiich aus dem filT^len JaJirhvmdert , , . hera/usgs- 
gehen, UbersUzt, u. erlauteart von Dr. K. O. Bruns u. Dr. E. Sachau, Leipsio, 1880. 
See review by Bluntsohli, in the Krii. VJS. f. Rechlswissensch. N.F. vol. iii 
(1880), p. 548 sq.; also Earlowa, Rom. RQ. vol. i. p. 987 sq. A Syrian version, 
from a British Mnseum MS., had been published, with a Latin translation, by 
the Dutch theologian and orientalist, Dr. Land, in his Anocdata Syriaca (Ijeyden, 
1862); but as, from want of acquaintance with law, it was not up to the mark, 
the edition of Bruns and Sachau was undertaken at the instigation and cost of 
the Berlin Academy. Some particulars are given by von Hube, in the Z. d, Sav, 
Stift. (R.A,), voL iii. p. 17 sq., of a translation of the Law Book into Georgian in 
the seventeenth century, and from that into Bussian in 1818 and 1823. [The 
work seems to have been compiled by an ecclesiaatio of the church of Syria, see 
Esmein, Melanges, 403 eg.] 







•piled in itfloE As a irepertory of Bomaa law it is of 
little or ao ^value; mtetesting ao doubt as showing how, not- 
withstanding all the efforts of legislal^n, the law n^ht 
become corrupted and degraded in the provinces by com¬ 
mixture with native custom, and to some extent by the 
ignorance of the jurists; but adding scarcely a single iota to 
our knowledge of pure Koman doctrine.^ 

* [It throws some light npon ths Isw of sale th© us© of afro©}, s©© Es i D ©ip , 

op, cU, p« 418>3 



CHAPTER III 


THE JUSTINIANUN LAW 

Section 84. —Justinian’s Collections and his own 
^ Legislation 

"'Flavius Anicius Justinianus, surnamed the Great, the most 
famous of all the emperors of the Eastern Roman empire, was 
by birth a barbarian, native of a place called Tauresium in the 
district of Dardania, a region of lUyricum, and was bom, most 
probably, on May 11,483. His family has been variously 
conjectured, on the strength of the proper names which its 
members are stated to have borne, to have been Teutonic or 
Slavonic. The latter seems the more probable view. His own 
name was originally Uprauda. Justinianus was a Roman 
name which he took from his uncle Justin who adopted him, 
and to whom his advancement in life was due. Of his early 
life we^know nothing except that he came to Constantinople 
while still a young man, and received there an excellent edu¬ 
cation, Doubtless he knew Latin before Greek; it is alleged 
that he always spoke Greek with a barbarian accent When 
Justin ascended the throne in 518 A.D. Justinian became at 
once a person of the first consequence, guiding, especially in 
church matters, the policy of his aged, childless, and ignorant 
uncle, receiving high rank and office at his hands, and soon 
coming to be regarded as his destined successor. On Justin’s 
death in 627, having been a few months earlier associated with 
him as joint-emperor, he succeeded without opposition to the 
throne.” * 

^ From ProfeBSOT Bryoe^e article “ JoBtiniaa’’ io the Encyclopaedia BrUa/nnicat 
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Of iufi great projects at home and abroad none was at* 
tended with so much success as his scheme for Tnfi.lriTig an 
authoritative collection of the law. Ambitious to carry out a 
reform more complete even than that which Theodosius had 
planned but failed to execute (p. 368) he took the first step 
towards it little more than six months after the death of his 
uncle, in the appointment of a commission to prepare a collec¬ 
tion of the statute law. It was published in April 529 ; and 
in rapid succession there followed his Fifty Decisions (529- 
532), his Institutes (21st November 533), his Digest of 
excerpts from the writings of the jurists (16th December 533), 
and the revised edition of his Code, in which he incorporated 
his own legislation down to date (16th November 534)!^ 
From that time until his death in 565 there followed a series 
of Novels (novellae constitvtiones), which were never officially 
collected, and of which probably many have been lost.® 

The first intimation of his scheme was contained in a 
constitution addressed to the senate, of date 13 th February 
528.® There is reason for believing that he had already 
planned the compilation of all the collections we now possess, 
and he may even have had in view an eventual general codifica¬ 
tion in the modem sense of the word. But this constitution 
contained no hint of anything beyond a collection of statute 
law {leges ),—of all that was worth preserving in the Gregorian, 
Hermogenian, and Theodosian Codes, and the later enactments 
of his imperial predecessors. He informed the senate that for 
its compilation he had nominated a commission of ten members, 
mostly ministers of state, but including Theophilus, who was 

vol. xiii. p. 792 sq. [of the 9th edition] j to which, and to another article with the 
same title in the third volume of Smith’s XHctionary of Christian Biography, from 
the pen of the same learned writer, the reader is roforred for an account of the 
emperor's administration of the empire, his ecclesiastical policy, and his wars and 
foreign policy generally. For the present those who would go more fully into 
his history must consult the pages of Gibbon. [In an article in the English HiS‘ 
torUal Beoiewixa October 1887, pp. 657-686, Mr. Bryce has shown that a life of 
Justinian attributed to a clerical writer called Theophilus, asserted to have been 
Justinian’s preceptor, from which a number of biographical details in current 
circulation about him have come, is without authenticity.] 

* [On the general history of Justinian's codification, see Srtiger, Quellsn, 
42-48, and g 53 s^.] 

* Const, “ Haeo quae necessario,” which forma the lat pi^face to the Code. 
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a professor at Constantinople, and two barristers of distinction. * 
They were instructed to reject all enactments that had gone 
into disuse and all that they considered of no practical value; 
and were authorised to abridge those they accepted, and xnalce 
such alterations in their language as they considered necessary 
or expedient. The work was completed in little more than a 
year, and officially ratified, under the name of Justima/rmus 
Codex, by a constitution of 7th April 529, addressed to Menna, 
one of the praetorian prefects.^ The emperor therein declared 
that the new collection was in future to be regarded as the 
sole repertory of statute law throughout the empire, reference 
^ to the earlier collections being expressly prohibited; and that 
those of its provisions that had originally been addressed to 
individuals^ and that hitherto had ranked only as rescripts, 
were now to be received with all the authority of general 
enactments {leges edictales). As for the statutory enactments 
of the republic and the senatusconsults of the early empire, 
these had long ceased to be referred to as authoritative 
monuments of legislation; they were recognised only in the 
form in which they had been embodied in the writings of the 
jurisconsults, and were regarded as part of the jus or juris¬ 
prudential law rather than of the leges or statute law. 

It was to this jurisprudential law {yetus jus) that Justinian 
turned his attention in the next place. Kotwithstanding the 
limitation imposed by the Valentinian “ Law of Citations ” 
(§ 76), in bulk it was excessive and in quality unequal, while 
in certfdnty it left much to be desired; and it therefore seemed 
to the emperor expedient that it should be thoroughly sifted 
and reduced into more manageable compass. In this scheme 
he was seconded, if not prompted, by Tribonian, who had 
become Quaestor of the Eoyal Palace, and whose name will 
ever be associated with Justinian’s as that of the master-spirit 
of the latter’s law-reforms. There can be little doubt that 
Tribonian was the real author of the constitution, addressed to 
himself,^ in which the lines were laid down upon which the 
new collection was to be constructed. Under the name of 

* Const. *'Suinxna rei publicae,"—the 2nd pi'efaoe to the Oode. 

‘ Const. *'Deo auctore'* of 16th December 630, in the prefaoe to the Digest, 
and again in Cod. i.^17, 1. 
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'Digesta or Fcmdecta^^ divided into fifty books, each subdivided 
into titles, and arranged generally after the order of topics in 
the Julian consolidation of the Edict, it was to embody such a 
selection of extracts from the writings of those of the old jurists 
whose authority had been recognised by earlier sovereigns ® as 
would afford an exposition of so much of. the law still in 
observance as had not been already promulgated in the recently 
completed collection of statutes. To aid him in the execution 
of the work Tribonian was empowered to appoint such coad¬ 
jutors as he thought fit. While he and they were required 
on the one hand, in testimony of their strict adherence to the 
general design, to insert at the head of each extract the nam^ 
of its author and the particular treatise of his from which rt 
was taken, they had on the other hand a very large discretion 
in their choice of materials and in their mode of dealing with 
them. The Valentinian law had forbidden any reference to 
the notes of Ulpian and Paul upon the writings of Papinian, 
and had declared that, where there was difierenoe of opinion 
amongst the jurists, that of the latter (unless there was a 
majority against him) was to prevail; but the compilers of 
the Digest were relieved from any such restrictions and 
authorised to use th^ir own judgment as to which of two or 
more conflicting dicta should be preferred. Furthermore, they 
were empowered to delete superfluities and redundancies, to 
alter expressions, and even to interpolate a word or phrase 
where it was deemed expedient; for the design of the emperor 
was to publish, not a historical view of the law, but an 
authoritative statement of it as it then stood, which should be 
beyond controversy and everywhere be received as definitive. 

Tribonian associated with himself sixteen colleagues, of 
whom four were law-professors, and eleven were members of 
the bar. Even before they had commenced their labours 
Tribonian had discovered that there were moot points in the 
law which could be satisfactorily settled only by imperial 

• ** Antiquorum pnidentium, quibua auotoritatem oonsoribendarum inter- 
pretandarumque legum Baoratiesimi Principes praebuerunt ” {Gon^, cit. § 4). 
This description included not only those who had enjoyed the jv>8 re^<mdend4 
tx auctorUaU prindpis (mpra, § 69), but also those not so pririleged (such as 
Gains), whose writings enjoyed imperial sanction under the “Law of Citations*' 
(8 76 ). 
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authority; and as the work progressed more and more of them* 
became apparent. All controversy in regard to them was set 
at rest by a series of enactments of Justinian’s in the years 
529-532, which got the name of “the Fifty Decisions” 
gi/rUa Decisiones)^ and which there is some reason for supposing 
formed a collection by themselves before their incorporation in 
the second edition of the Code.® 

When the Digest was nearing its completion another work 
was taken in hand, which had been foreshadowed in the 
constitution "Deo auctore.”® This was the little volume so 
well known under the name of Justinian’s Institutes {JtLstinia/m 
^.Institutiones), —an elementary treatise for the use of students. 
Its preparation was entrusted to Tribonian, Theophilus and 
Dorotheus^ but seems to have been really accomplished by the 
two last, who were professors in Constantinople and Beirout 
respectively. Its foundation, according to the emperor’s 
instructions, was the Institutes of Gaius, which had long been 
the introductory text-book in the law-schools. In its prepara¬ 
tion its compilers had a much freer hand than in the Digest. 
They were enjoined to expunge everything that was antiquated, 
and to introduce whatever in their judgment was necessary to 
make the little book a faithful though elementary exposition 
of Justinianian law. In this way the detailed accounts in 
Gaius of institutions that before the time of Justinian had 
gone out of date, all disappeared, a brief reference to them 
being introduced only here and there; some rules and defini¬ 
tions Were incorporated from the Lihri VII. rerum guotidiaruirvm 
of Gaius, and the elementary works of Mercian, Ulpian, Floren¬ 
tine, and other classical jurists; and a great body of new matter 
was inserted displaying the amendments of the latter emperors, 
among which special prominence was given to the legislation 

^ ** Nostras oonstitutiones, per quas, suggerente nobis Triboniauo, . . . sntiqui 
juris altercstiones placaTimus” (Just. Inst. i. 5, § 3). 

^ '*Sicut libro L constitutionum invenies in the Turin Gloss on the In- 
stitutes, in Savigny, Qesch. d. r. R. vol. ii. p. 452. 

* 0<yMt. cU. § 11. See also Const. *‘Tanta," § 11 (in pref. to Dig, and in 
Cod. i 17, 2), and proem. Inst. 

[Att^pts have been made, from observation of style, etc. to distiz^guish 
the parts composed by Theophilus from those by Dorothens. See Husohke, in 
the preface to his option of the Institutes, 1868, p. vi. sg.J 
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of Justinian himself. The way in which this was done is 
objectionable, and mars the work as a whole; for in form the 
emperor is the relator; and it is unpleasant to have him parad¬ 
ing so frequently his own wisdom, humanity, and beneficence, 
and drawing comparisons between himself and his predecessors, 
all to his own advantage. 

The Institutes were published on the 21st November 
533; the Digest or Pandects {Bigesta^ Pandectae) followed on 
the 16 th December of the same year. Three constitutions 
of that date announced its completion, — one, known as 
“ Tanta,” ratifying the work, which was addressed to the 
senate and the world ; another, known as " AiBca/eev,** whiqj^ 
was substantially a Greek version of the first; and the third, 
known as “ Omnem rei publicae,” addressed specifclly to the 
professors in the law-schools.^^ Three years had sufficed 
to reduce the mass of the old jurisprudence (Jvs vetiis) to 
about one-twentieth of its bulk. This had been facilitated 
by a division of labour; the commissioners having formed 
themselves into three sections, to each of which wore confided 
aU the books of a particular class,—those bearing on the jus 
civile to the first, those bearing on the jus honorarium to the 
second, and those no« properly rangeable under either of those 
heads to the third.^* The matter selected by those three 
sections seems then to have been submitted either to the 
whole commission or an editorial committee, at whose hands 
it was distributed under appropriate rubrics, and submitted 
to a second revision, in which manifest superfluities were 
expunged.^® contrarieties removed,'^ and expressions varied or 
words interpolated so as to adapt the doctrine to the altered 

All three are printed in the preface to the Digest; the **Tanta" also in 
Cod, i. 17, 2. 

“ It was Blume that, from internal evidence, discovered the modus operandi 
of the commissioners, which explains the otherwise confusing arrangement of 
the extracts in the several titles. His paper is in the Z. f. gesch. JR W. roL iv. 
(1820), p. 267 sq. An account of the results at which he arrived will be found in 

Introduction, p. xlvi. sq. 

^ All this was in accordance with the instructions contained in Conti. ^^Deo 
anotore," §§ 7-10. 

Justinian, in Const. "Tanta," § 15, denies that any contradictions are to 
be found in the Digest. But there are not a few passages in it which not all 
the « ViU of the civilians has yet been able to reconcile. • 
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state of the law.^® The whole was then arranged in seven* 
parts and fifty books. The division into seven parts was 
made apparently in view of a readjustment of the course of 
study in the schools; that into books was in compliance 
with the emperor's instructions in the “ Deo auctore,” and 
was not accomplished without some humouring of the subject- 
matter.^’^ Each book, with the exception of the three on 
legacies, contains a greater or smaller number of rubricated 
titles; these again contain each a varying number of laws 
or fragments, some of no more than a word or two that serve 
as a connecting-link between what precedes and follows, others 
s-^ling two or three pages; and all but the shortest of those 
fragments are subdivided into paragraphs.^® Each law, or 
rather fragment, is an excerpt from some treatise of an earlier 
jurist; and this, in compliance with Justinian's instructions, 
is invariably quoted at the commencement.’® The nature of 
the books laid under contribution has been indicated in 
previous sections (§§ 61-64) in commenting on the literary 
activity of the jurists of the earlier empire. Their number 
was very considerable, but all from the pens of thirty-nine 
writers. The earliest is Quintus Mucius Scaevola (p. 248), 

“ Such alterations and interpolations are often spoken of as “Tribonian’s 
emblems ” {fimblcmata Trihoniani). It is only in regard to a very few of the 
Digest extracts that we have the moans of judging bow far the text was 
manipulated ; but a com^iarison of some of these with the presiimably original 
versions of them preserved in the Vatican Fragments and elsewhere is given by 
Mr. Roby in his Introduction, chapter v., and is very instructive. [Considerable 
light ha^ been thrown upon Tribonian’s interpolations by recent inquiries, and 
particularly by Lenel {infra, n. 21); Gradenwitz, InterpolcUionen in den Pcmddc^ 
ten, Z. d. Sav. Stift. (ILA.) 1885, vol. vi. p. 66 aq. ; vol. vii. p. 46 sg. ,* and 
Eisele, Z. d. Sav. Stift. {It.AJ) 1886, vol. vii. p. 15 sgr, ; 1889, vol. x. p. 296 aq.; 
1890, voL xi, p. 1 aq.; 1892, vol. xiii. p. 118 sq. ; 1897, vol. xviiL p. 1 sg.] 

On this division, see Justinian himself in Gonat. ‘*Tanta” and 
g§ 2>8; Eyssenhardt, Juatiniana Digeaten nach Drittheilen, Partea, Bilchom, 
TUdn, u, Fragmenten (Leipsic, 1645), p. 44 aq. ; Roby, Introd. p. xxix. aq. 

^ In order to eke out the fifty, the matter of legacies had to be spread over 
three books (xzx.-zxxii.), often called the 1st, 2nd, and 3rd books de legaiia, 
none of them subdivided into titles. 

^ This explains the now usual method of citation: Dig. zi. 7, fr. 8, § 8, or 
sometimes fr. 8, S 3, Dig. de religioaia (zi. 7). [As to the various methods of 
citation, see Roby, Introduction, chap. 18. The numeration of fragment and 
paragraphs was much later than Justinian.] 

^ As, in the fragment referred to in last note,—Ulpianus, libro xzv. ad 
Edictum. ” c 
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‘not to be confounded with Q. Cervidius Scaevola (p. 303); 
he is the only jurist of the republic from whose works any 
direct extract is preserved.^ The latest are Hermogenian 
and Arcadius Charisius (p. 307), who are supposed to have 
flourished about the middle of the fourth century after Christ. 
The most largely utilised is Ulpian; he furnishes about one- 
third of the whole Digest, the greater part being from his 
Commentary on the Edict. Paul supplies about one-sixth 
of the whole ; and next in importance, so far as the bulk 
of their contributions is concerned, come Papinian, Julian, 
Pomponius, Q. Ceiwidius Scaevola, Gaius, and Modestine,^^ 

The order of sequence of the books and titles in tha 
Digest is at the first sight somewhat incomprehensible,, ana 
from a modem point of view anything but satisfactory. It 
is not a systematic exposition either of the rights of individuals 
or of the law by which they were regulated, but rather of the 
magisterial and judicial measures employed for their pro¬ 
tection and vindication. The method is substantially that 
adopted by Julian in his consolidation of the Edict (p. 289). 
This was in accordance with Justinian’s insfructions; and for 
those for whom his collection was destined was not without 
its advantages. But it is at first a little perplexing to a 
modem to find (for example) the matter of pacts or agree¬ 
ments dealt with in the second book, real and consensual 
contracts in books 12-19, but stipulations postponed to the 
forty-fifth; to find property dealt with in the sixth book, and 
its exposition resumed in the forty-first; to see the dis^Uities 
of minors explained in the fourth book, but guardianship 


^ [There ia an extract, bat probably taken at second hand, from Aelius 
Gallus in D, 1. 16, fr. 16?. See Roby, Introduction, p. cxxiii. ; supra, p. 248.] 

^ In Hommel’a Palingenesia libror. juris veterum (3 vols., Leipsic, 1767) the 
extracts from each author are collected, re-arranged according .to the books of 
his from which they were taken, and printed consecutively; and the order 
given above is determined by the number of pages of the Palingenesia which the 
contributions of each of those jurists occupy. [In 1888-89 was published at Iieipsio 
the PaUngenssia jit/Hs dvilis of O. Lenel—a magnificent work in two volumes 
quarto, forming a compendium of texts of the ante-Justiniauian jurists, in their 
natural order, as handed down to us fragmentarily in the Digest and other 
sources, with notes on the probable interpolations by the Digest compilers. It 
thus forms a restoration, so far as possible, of the works of each jurist^ It 
excludes, however, Gaius’ Institutes, Paul’s Sentences, and Vlpian’s Rules.] 
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introduced only in the twenty-sixth and twenty-seventifcu AH" 
this, however, has its historical explanation.^ The order of 
sequence of the fragments in the individual titles was also 
somewhat perplexing until the key was supplied by Bltime 
{mpra, p. 381). In many titles the ground seems to be gone 
over a second and often a third time. One is disposed to 
think that this might to a great extent have been avoided 
had the final revision been more deliberate. But expedition 
was one of the things at which Tribonian aimed; as witness 
the allowance of no more than a fortnight between the publica¬ 
tion of this great body of law and its coming into force all 
>^ver the empire. So, to save time, the matter appropriate 
to any particular title, as brought up by each of the three 
sections into which the commission had been divided, as a 
rule was throvm into it as it stood, the largest contribution 
usually getting precedence; the revisers were content to leave 
mere repetitions undisturbed, and to expunge only what was 
irrelevant or contradictory. In the title loccUi {Dig. xix. 2), 
for example, there are in all 62 fragments. The first 88, 
with four or five exceptions, constitute what is called the 
Sabinianian group,—the contribution of the section that dealt 
with works on the jv-s civile; fragments 39-52 constitute the 
so-called Edictal group, contributed by the section entrusted 
with the treatises on the /ms honorarium; fragments 53-66 
form the so-called Papinianian group,—the contribution of the 
third section; while the remainder mostly belong to what 
recent* editors regard as an appendix to all three. The same 
mode of treatment is observable all through the Digest, 
although every now and then may be noticed the interpola- 

® See Roby, Introduction^ pp. xxxi.>xlvi. He obeervea (p. xxxiii): ‘*The 
Digest is a bandbook for practitioners, not a systematic treatise for stnd<ents. 
It treats of who are judges, who are plaintiffs, and how th^ can get defendants 
into court, what matters are actionable, the effect of a judgment and the means 
of enforcing it, and then other remedies, such as injunctions and recognisances " 
{i.e. interdicts and praetorian stipulations). ** Matter necessary for the ex¬ 
planation of the yarious actions is prefixed, often in separate titles, and cognate 
matter is sometime appended in other titles." the law of espousals, 

marriage, dowries, dotal settlements, and the matrimonial relation generally, is 
grouped round the discussion of the adio rei uxoriae), it is the insertion of 
These prefatory and explanatory titles and occasional digressions which often 
^prevents a student<&om catching the main lines of the arrangement." 
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tixm of an Bdidial or Papiniaman fragment m the zoiddle a 
series of Sabimanian ones, or moe versa^ when it is necessaiy 
as a qualification of or an addition to what pi^ecedes.^ 

Soon after the publication of the Digest, Justinian com* 
missioned Tiibonian, Dorotheus, and two or three others to 
prepare a new edition of the Code of statute-law of 529. 
This had become necessary in consequence of the numerous 
amendments introduced by the emperor during the six years 
he had filled the throna The terms of the commission are 
not preserved, but the scope of it is indicated in the consti¬ 
tution “ Cordi nobis” of 16th November 534,®* whereby the 
new collection was ratified under the name of Codex Jvstindf 
anem rerpetUae pradectiAmis. This is the edition that we now 
possess. Owing to the entire disappearance of all copies of the 
earlier one it is impossible to say with certainty whether or not 
they proceeded on the same lines; but from the emphasis 
that the emperor, in the constitution referred to, puts on the 
phrase Tepetita prcxlectio, it is more than probable that the only 
changes consisted in the deletion of what Jiad ceased to be 
law,®® and the introduction of some four hundred enactments 
of Justinian himself, including the Quinquaginta Dedsiones 
(p. 380). The airangement follows that of the Edict rather 
more closely than does the Digest. The division is into twelve 
books, whose relation to the Digest is roughly this:— 

Part i. of Digest = Books 1, 2 of Code. 

„ ii. „ »*= Book 3 

n iv. „ 

w 

vii. 

The Code, however, especially in Books 1 and 9-12, contains 
much in reference to political, ecclesiastical, criminal, municipal, 
fiscal, and military institutions, that has no counterpart in the 

^ See mproy note 12. 

** It is addressed to the senate, and will be found in the preface to the Code. 

** Slither by accident or design one or two enactments were deleted which are 
founded on in the Institutes ; for example, in ii. 10, §11, and ii. 20, §27. [As 
to the second of these Institutional passages, see Cod. vi. 48. ^We get an account 
of the constitution from the Scholia to the Basilica and some other sources.] 

25 


6 
6 

= „ 7 

= Books 8-12 




n 







886 


THE PEBIOD OF OOBIFIOATION 


PAST ▼ 


Digest. Bach book is subdivided into titles, much more 
numerous than in the jurisprudential colleotion ; and each title 
contains a greater or smaller number of laws (leges), the longer 
ones being subdivided into paragraphs.^ In compliance with 
Justmian’s instructions the laws in the titles are arranged 
chronologically; the name of the emperor from whom each 
proceeded, and the body or individual to whom it was addressed, 
are mentioned at the head of it (inseriptio), and the place and 
time of its issue (if known) at the end (suhscriptio). The 
collection contains between 4600 and 4700 enactments, of 
which more than the half were originally rescripts. The latter 
t.mve manifestly been much abridged; and comparison with 
corresponding versions in the Theodosian Code shows that even 
the constitutions of Constantine and Theodosius have often been 
considerably curtailed. The earliest in the collection is a rescript 
of Hadrian’s and the latest a law of Justinian’s dated about a 
fortnight before the Code was published. There are only 23 
prior to the time of Septimius Severus. He and his son 
Caracalla are responsible for about 190, Caracalla alone for 
nearly 260, Alexander Severus for about 450, Gordian III. 
for more than 270, Diocletian and Maximinian for more than 
1200, Constantine for over 200, Valentinian IL, Theodosius L, 
and Arcadius for about the same number, Valentinian II. alone 
for nearly 170, Arcadius for about 180, Theodosius II. for about 
190, and Justinian for about 400.*^ 

The name of Hovels (novellae con^UuAiones post Codicem) is 
given to the enactments'of Justinian subsequent to the publica¬ 
tion of the Code. They are mostly in Greek, some in both Greek 
and Latin, and a very small number of peculiarly local interest 
in Latin alone. The greater number relate to public and ecclesi-. 
astical affoirs; but some of those dealing with the private law, 
especially those reforming the law of intestate succession, are of 
the very highest importance. They do not seem ever to have been 
officially collected, and only about 170 have been preserved.*® 

^ H«iioe the usual mode of citation,— Cod. vi. 28, 1. 21, § 6, or sometimee 
1. 21, C. de testammt (yi. 28). [See supra, p. 882, n. 18.] 

^ There ore chronological lists in Haenel’s Corp. leg. ab vmperatorib. Mom. emit 
Jvstinianvm latarwm (Leipaic, 1857), and in an appendix to Kruger’s edition of 
the Code. ^ 

* See Biener’s GhKhiekU der Kovellen Justin-Ums, Berlin, 1824. A complete 
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TaMng Ms enactments in the Code and his Novels togetheri 
we have of Justinian’s own legislation not fcir short of six 
hundred constitutions. Diocletian’s contributions to the Code 
are more than twice as numerous, but most of them professed 
to be nothing more than short declaratory statements of pre¬ 
existing law; whereas Justinian’s, apart &om Ms Fifty 
Decisions, were mostly reformatory enactments, many of those 
in the Novels as long as an average Act of Parliament, and 
dealing with diverse matters under the same rubric. They cover 
the whole field of law, public and private, civil and criminal, 
secular and ecclesiastical. It cannot be said that they afford 
pleasant reading; they are so disfigured by redundancy ^f 
language, involved periods, and nauseous self-glorification. But 
it is undeniable that several of those dealing with the private 
law embody reforms of great moment and of most salutary 
tendency. The emperor sometimes loved to pose as the 
champion of the simplicity and evenhandedness of the early 
law (antigwum statum renovantes sancimm^ etc.), at others to 
denounce it for its subtleties (antiquae svMilitatis ludihrium, 
expellerUef ^; sometimes he allowed himself to be influenced by 
his own extreme asceticism, and now and again we detect traces 
of subservience to the imperious will of his consort; but 
in the main his legislation was dictated by what he was pleased 
to call humanitas so far as the law of persons was concerned, 
and by Tiaiuralis ratio and public utility so far as concerned 
that of things. The result was the eradication of almost every 
trace of the old jus Quiritium^ and the substitution for it, under 
the name of jus Romanum, of that cosmopolitan body of law 
wMch has contributed so largely to almost every modem system. 

SsonoN 85 . —Changes in the Law of the Familt 

With the Christian emperors the last traces disappeared of 
the old conception of the familia as an aggregate of persons 
and estate subject absolutely to the power and dominion of its 
head. Manus, the power in a husband over Ms wife and her 

SAQount of the sonroes from which those extant have been obtained maj be expected 
in the Prolegomena to Schoell’s edition of the Norels now in oourse of publioa* 
Uon. [This has since been published, see infrot, p. 411, n. 1$.] 
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belongingB; was a thing of the past; they stood now on a 
footing of equality before the law; perhaps it might be more 
accurate to say, at least with reference to the Justinianian legis¬ 
lation, that the wife was the more privileged of the two in 
respect both of the protection and Indulgence the law accorded 
her. With 7nam/us the old confarreation and coempiuon had 
ceeused, marriage needing nothing more than simple interchange 
of consent,^ except as between persons of rank or when the 
intention was to legitimate previous issue; in the latter case a 
written marriage settlement was required,® and in the former 
either such a settlement, or a marriage in church before the 
l^ishop and at least three clerical witnesses, who granted and 
signed a certificate of the completed union.® Second marriage, 
which the Julian and Papia-Poppaean law enjoined upon widows 
under fifty, was discountenanced by Theodosius and his suc¬ 
cessors, and latterly entailed forfeiture of the luora nuptiodia of 
the first, in favour of the children who were the issue of it.* 
The legislation of the Christian emperors on the subject of 
divorce, largely contributed to by Justinian in his Novels, has 
already (p. 356) been referred to.® In regard to the dos many 
new provisions were introduced, principally for curtailing the 
husband’s power of dealing with it while the marriage lasted, 
enlarging the right of the wife and her heirs in respect of it, and 
simplifying the means of recovering it from the husband or his 
heirs when the marriage was dissolved.® Between the time of 
Constantine and that of Theodosius and Valentinian it had 
become the practice for a man to make a settlement on his 
intended wife of a provision which was to remain his property 
(but without the power of alienation) during the marriage, but 
to pass to her on his predecease; it got the name of donatio 
ante nuptias, or sometimes, as being a sort of return for the dos, 
antiphema. The earliest legislation about it was by the last- 

^ Cod. V. 4, 22 ; Nov. cxvii. cap. 4. [But see svpra, p. 323 ; of. Girard, p. 148. ] 

* Just, in Cod, V. 27, 10, pr. 

^ Just, in Nov. cxvii. capp. 4, 6. [An imtrvmentum dotdle seems to have 
been here also necessary.] 

* Grat. Valent, and Theod. in Cod. v. 9, 8 ; Leo and Anthem, eod, tit 

1 . 6; Just. eod. tit. 1 . 10, and in Nw. xxii. capp. 21 >28. 

^ Theod. and Valent, in Cod. v. 17, 8 ; Justinian, eod. tit. ll. 10'12, and 
Novels xxii. cxvii. cxxvU. and cxxxiv. 

* See Just. Cod.-7. 12, ll. 29-81 ; v. 18, 1. un. 
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‘mentic^oed emperors; Zeno and Justin followed suit; and 
Justinian, in Code and Novels, published five or six enactments 
for its regulation. The general result was that wherever a dos 
was given or promised on the part of the wife, there a donatio 
was to be constituted on the part of the husband; that if one 
was increased during the marriage, a corresponding increase was 
to be made to the other; that it might be constituted after the 
marriage without infringing the rule prohibiting donations 
between husband and wife (which caused Justinian to change 
its name to donatio propter nuptia£) ; that the wife might 
demand its transfer to her (as she could that of the rfos) on her 
husband^s insolvency, but under obligation to apply its income 
to the maintenance of the family; and that, on the dissolutidh 
of the marriage by her husband’s death or by a divorce for 
which he was in fault, she had ample remedies for reducing it 
into possession.^ 

The change in the complexion of the relations between 
husband and wife under the Christian emperors, however, was 
insignificant when compared with that which had overtaken 
the relation between parent and child. * Justinian in his 
Institutes reproduces the boast of Gains that nowhere else had 
a father such power over his children as was exercised by a 
Boman paterfamilias.^ True it is that the patria potestas in 
name still held a prominent place in the Justinianian col¬ 
lections ; but it had been shorn of most of the prerogatives 
that had characterised it during the republic. To expose a 
new-born child was forbidden under penalties.® To take the 
life of a grown-up one—unless it was a daughter slain with 
her paramour in the act of adultery —was murder; for the 
domestic tribunal, with the judicial power of life and death in 
the paterfamilias at its head, had long disappeared. For the 
same reason a parent could no longer sell his child as a slave; 
at least he could do so only when the child was an infant, 
and he in such extreme poverty as to be unable to support it.*® 
Even the right to make a uoxal surrender of his son to a 

^ See Inst. ii. 7, § 8, and tit. Ood. de don. ante umpt. (v. 3). 

* Inst. i. 9, § 2 [supraf p. 28 n.]. 

* Valent. Val. and Grat. in Cod. viii. 51, I, 2; Just. eod. tit. 1. 3. 

» Dig. xlviii. 6, fr. 20, fr. 22, §§ 2, 4. “ Const, in Cod. ii. 17, 1. un. 

Const, in Cod. iv. 43, 2. [The text s&js filvit7n, filiamtis sanguinol&xtos.'i 
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party wlio had suffered from the latter’s delict had silently * 
become obsolete, so greatly had altered sentiment, in 
sympathy with legislation, curtailed the power of the 
faimliaa over those in his potestas}^ All that remained of it 
in the latest Justinianian law was no more than is sanctioned 
in most modem systems as natural emanations of the paternal 
relationship,—the rights of moderate chastisement for offence, of 
testamentary nomination of guardians, of giving a Jiliu^amUicLS 
in adoption, of pupillary substitution (enlarged by Justinian), 
and of withholding consent from the marriage of a child 
(subject to magisterial intervention if done unreasonably).^* 
How the right of the pai^familias over the earnings and 
acquisitions of his children was modified by the recognition of 
the pecvliwfn castrertse vel quasi has been shown in a previous 
section (p. 322). But the modification was carried to such an 
extent by the Christian emperors as finally to negative the 
father’s ownership altogether, except as regarded Eicquisitions 
that were the outcome of funds advanced by him to his JUius- 
famUias for his separate use (jpeculiumprofecticium)}^ Of some 
of the child’s acquisitions his father had, down to the time of 
Justinian, the life-interest and right of administration; but by 
his legislation even these might be excluded at the pleasure of 
the persons from whom the acquisitions had been derived.^* 
By the classical law, the father’s radical right in his son’s 
peculium castrense revived on the latter’s death; for if he died 
intestate the former appropriated it, not as his son’s heir, but 
as an owner whose powers as such had been merely temporarily 
Buspended.^’^ But, by one of the chapters in the famous Novel 
on the law of intestate siiccession, even this prerogative of the 
paterfamilias was abolished, and all a child’s belongings except 
his pecvZivm profectidvm recognised as his own in death as 

« Inst. iT. 8, 8 7. W [See Dig. rxiii. 2, 19.] 

Ins^, ii. 9, § 1; Cod. yi. 61, 6. “ Nov. cxyii. cap. 1. 

Ulp. in Dig. xiz. 17, 2. In the later ante-Justinianian law the father 
did not take if his son, who had died intestate, was survived by children or 
brothers iL 12, pr.). [Whether the father took under Justinian’s law, 

** nullis libeiis vel fratribus superstitibus,” by title of inheritance or jv/rs pwulii 
is a disputed question, and depends for Its solution upon the meaning to be given 
commiwM in the just cited passage in the Institutes. The better opinion 
is that he took^'wre prior to the 118th Novel; of. svipra^ p. 828, n. 14.] 
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, well as in life, so that, if anj of them should pass to his parent 
on his intestaoy, it should only be by title of inhmitance and 
in the absence of descendants.^^ 

In every other branch of the law of the family the same 
reforming spirit was manifested. Adoption was no longer 
followed in all cases by a change of family for the adoptee, 
but only when the adopter was in fact one of his parents, such 
as a paternal or maternal grandfather,—when there was a 
natural potestas to underlie and justify the civil one.^® The 
modes of legitimation of children bom out of wedlock, especially 
that by subsequent marriage of the parents, first introduced by 
Constantine,®® were regulated, and the extent of the rights of 
the legitimated issue carefully defined.®^ Emancipation w^s 
simplified, and the old procedure by sales and manumissions, 
which d^raded the child too much to the level *of a slave, 
abolished.®® Tutory at law was opened to the pupil’s nearest 
kinsmen, whether on the father's side or the mother's;®* and 
the mother herself, or the child’s grandmother, might be 
allowed under certain conditions to act as its guardian.®* 
Slavery was often converted into the nylder condition of 
colonate (§ 76); but even where this did not happen, the 
rights of owners were not allowed to be abused; for slaves 
were permitted to claim the protection of the magistrate, and 
cruelty by a master might result in his being deprived of his 
human property.®* Kinship that had arisen between two 
persons when one or both were slaves (servilis cognatio) was 
recognised as creative not only of disabilities but of ^rights.®* 
The modes of manumission were multiplied, and the restric¬ 
tions of the legislation of the early empire (p. 316) abolished ;®^ 
and a freedman invariably became a citizen, Junian latinity 
(p. 317) and dediticiancy being no longer recognised.®* 

“ Nov. cxviii. cap. 1. “ Just, in Cod. viiL 47, 10. ** Cod. v. 27, 5. 

^ Just, in Cod, v. 27, U. 10, 11; Nov. zii. cap. 4; Ixxiv. pra^. ctypp. 1, 2 ; 
Wf-riT. eapp* 8-10. [See Meyer, Udm. ConcfuMnat, Leipsio, 1895.] 

« Just. Cod. viii. 49, 6, 6. 

> Just. Cod, Ti 58, 16, § 4; Nov. cxviii. cap. 5. 

M This ha.d been allowed even before the time of Justinian. See the 
enactment of Valent. Theod. and Arcad. in Cod. v. 85, 2. See also Nov. oziv. 

» Inst. i. 8, 2. Inst. iii. 6, 10. ^ Inst, i 5,1. 

» Cod. vii. 6 , vii. 6 ; Inst. i. 6 , 8. 



893 


THE pmiOD OF CODIFICATION 


JA»r ▼ 


SBcnok 86 .—^Xhb Law of Profebty and Obuqation 

In tlie law of property the principal changes of the 
Ohristian empire were the simplification of the forms of con¬ 
veyance, the extension of the colonate, the introduction and 
regulation of emphyteusis, and the remodelling of the law of 
prescription. Simplification of the forms of conveyance was 
necessary only in the case of res Tnandpi^ for res nee marwipi 
had always passed by delivery. From the Theodosian Code it is 
apparent that movable res mandpd usually passed in the same 
way from very early in the period; and that for the mancipa¬ 
tion of lands and houses—^for in jure cessio had disappeared 
wi^;h the formular system—a solemnis tradUio, a written 
instrument ^ and delivery following thereon, and both before 
witnesses, was gradually substituted.^ Of this there is no 
trace in the Justinianian Code. For the emperor abolished 
all remains of the distinction between res rnandpi and nee 
rmndpiy between full ownership, bonitarian ownership, and 
nudum jus Qmritium^ placing movables and immovables on a 
footing of perfect «equality so far as their direct conveyance 
was concerned.® But as regarded the possession required of 
an alienee to cure any defect in the conveyance, he made a 
marked difference between them. For, amalgamating the old 
positive usucapion of the jus civile with the negative ** pro¬ 
longed possession ” (Jongi temporis possessio) that had been 
introduced in the provinces (probably by the provincial edict), 
he declared that possession on a sufficient title and in good 
faith should in future make the possessor legal owner of the 
thing possessed by liim, provided that the possession of himself 
and his author had endured uninterruptedly for three years in 
the case of a movable, and in the case of an immovable for ten 
years if the party against whom he possessed was resident in 
the same province, or for twenty if he resided in another one.® 
The effects of the extension of the colonate have already 
been referred to (§ 76). The same causes that had led to it 
induced the introduction of emphyteusis: * an institution 

* Theod. Aroad. and Honor, in Theod. Cod. ii, 29, 2, §§ 1, 2. 

■ Cod. vii. 81. » Inst. ii. 6, pr .; Cod. rii. 81. 

* On emphyteusis, see Lattes (as in § 76, note 1), chaps, i. and iii.; Francois, 
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. which, had previously existed in some of the Kastem provinces 
when independent, and which came to he utilised first hy the 
emperors, then hy the Church, and afterwards by municipalities 
and private landowners, for bringing into cultivation the large 
tracts of provincial land belonging to them which were unpro^ 
ductive and unprofitable through want of supervision on the 
spot. One somewhat like it had long existed both in Italy 
and in some of the western provinces under the name of agtr 
•&ectigalis,-^eji. inheritable lease for a long term of years, 
usually from a municipality, which gave the grantee rights 
much greater than those of an ordinary tenant; but this 
Justinian assimilated to emphyteusis. The nature and con¬ 
ditions of the latter were carefully defined by Zeno aiad 
amended by Justinian himself.® The emphyieida, as the 
grantee of the right was called, did not become owner; the 
granter still remained domimus^ all that the grantee enjoyed 
being dkjus i/n re odienat but dU facto so extensive as hardly to 
be distinguishable from ownership. It conferred upon him 
and his heirs a perpetual right in the lands included in the 
grant, in consideration of a fixed annual payment to the lord 
{cawyrC), and due observance of conventional and statutory 
conditions; but he was not entitled to abandon it, or able to 
free himself uf the obligations he had undertaken, without the 
lord’s consent. The latter was entitled to hold the grant 
forfeited if the canon fell into arrear for three years (in church 
lands for two), or if the land tax was in arrear for the same 
period, or if the emphyteuta allowed the lands to deteriorate, 
or if he attempted to alienate them (alimare ifmliorationes as 
the text says) without observance of statutory requirements. 
These were that he should intimate an intended alienation and 
the name of the proposed alienee to the lord, so that the latter, 
before giving his assent, might satisfy himself that he would 
not be a loser by the transaction; and if the alienation was to 
be by sale, he had to state the price fixed, so as to give the 
lord tile opportunity of exercising his statutory right of 

De Ventphyt6o»Bf Grenoble, 1883. [Beandouin, in Ntrm. Ew. JSiaL 1888, pp. 
546 aq.1 

« Zeno, in Cod. iv. 66, 1 ; Just. eod. tU. U. 2, 8; Nov. vil. ca$^. 8, 8 2; 
Nov, oxx. eo^. 6, 8. [Cf. Inst. iii. 24, § 8.} 



804 


THE TEBIOD OF OODIFIOATIOH 


VAST T 


pjre-empl^n at the Bame figure. If those requirements were 
complied with, and the lord, himself declining to purchase 
had no reasonable objection to the proposed alienee, he was 
not entitled to resist the alienation, provided a pa 3 rment 
(JiaitdmviwnC) was made to him of two per cent of the sale 
price in consideration of his enforced consent. 

The changes in the law of obligation were more superficial 
than those in the law of property, and consisted principally in 
the simplification of formalities, and in some oases their entire 
abolition. To describe them, however, would necessitate details 
which would here be out of place. 

Section 87.—Changes in the Law of Succession 

The ch^ges made in the law of succession by Justinian's 
Christian predecessors, especially Theodosius II. and Anastasius, 
were far from insignificant; but his own were in some direc¬ 
tions positively revolutionary. The testament per aes et lihram 
of the jvs civile (pp. 159 sj.) probably never obtained any firm 
footing in the Last.; for it was only by Caracalla’s constitution 
conferring citizenship on all his free subjects that provincials 
generally acquired teslamevti faxlio; and by that time a testa¬ 
ment bearing externally the requisite number of seals had been 
recognised as sufficient for a grant of honoT^vm posaessio, un¬ 
challengeable by the heirs-at-law, even though they were able 
to prove that neither familiae mandpatio nor testa/menti nun&ur- 
patio hsid intervened.^ Hence the universal adoption of what 
Justinian calls the praetorian testament;® which, however, 
underwent considerable reform at the hands of the emperors, 
notably in the requirement (in the ordinary case) of signature 
by the testator and subscription by the witnesses. There was 
much hesitating legislation on the subject before the law was 
finally established as it stands in the Justinianian books ; ® and 

1 Gai. iL %% 119, 120 ; Ulp. xxiii. 6, xxviu. 6. * Inat. iL 10, 2. 

* The leading provisions are in the title of the Code de teatammtia (vL 28). 
The testator’s subscription was required by an enactment of Theodosius II. of the 
year 430 {Ood- vi. 28, 21). The subscriptions of five witnesses (as well as their 
seals) had been required by Arcad. and Honor. {Theod. Ood. iv. 4, 8, S§ 1, 2), who 
declared they were following a rule of Constantine’s. It was Theodosius (in 489) 
that reverted to the old number of seven. 
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- even at the last we find it encumbered with many exceptions 
and reservations in favour of testaments that were me^y deeds 
of division by a parent among his children, testaments made in 
time of plague, testaments recorded in books of court, testaments 
intrusted to the safe-keeping of the emperor, and so forth. 
Codicils had become deeds of such importance as, in the absence 
of a testament, to be dealt with as imposing a trust on the 
heir-at-law;* it was therefore thought expedient to refuse 
effect to them unless attested by at least five witnesses.* And 
a moat important step in advance was taken by Justinian in 
the recognition of the validity of an oral mortis causa trust; 
for he declared that if it should be represented to a competent 
judge that a person on his deathbed had by word of mo^th 
directed his heir-at-law to give something to the complainant, 
the heir should be required either on his oath to deny the 
averment or to give or pay what was claimed.® 

In the matter of intestacy there was long a halting between 
two opinions,—a desire still further to amend the law in the 
direction taken by the praetors and by the legislature in the 
TertuUian and Orphitian senatusconsults (p.«332 s$.), and yet a 
hesitancy about breaking altogether from the time-hallowed 
principle of agnation.*^ Justinian in his Code went far beyond 
his predecessors, making a mother's right of succession inde¬ 
pendent altogether of jus liherorum extending that of a 
daughter or sister to her descendants, without any deduction in 
favour of agnates thus excluded; ® admitting emancipated 
collaterals and their descendants as freely as if there had been 
no capitis deminutio ; applying to agnates the same successio 
gradmtm that the praetors had allowed to cognates,and so 
forth. But it was by his Novels, and especially the 118th 
and 127th, that he revolutionised the system, by eradicating 
agnation altogether,^® and settling the canons of descent—which 
were the same for real and personal estate—solely on the basis 

* Inst ii. 28, 10; iL 26, 1. ® Theod. in Cod. vi 36, 8, % 8. 

« Cod. vi. 42, 82 ; Inst. ii. 23, § 12. 

7 Examples in Inst. iii. 1, 15; iii. 8, 5; iii. 5, 1. 

« Cod. viii. 68, 2. » Cod. vi. 66, 12. « Cod. vi. 68, 16, § 1 . 

u Cod. vL 4, 1. 4, § 20 ; Inst, ii 2, § 7. 

IS [Except as regards adoptive children, -whose rights of succession to ihair 
adoptive father and his family were not destroyed. 1 
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of bloodIrinahip^ whether through luales or femaleft^ and - 
whether Crossed or not by a capitis deminvtio minima (pp. 122 
8^.) Fir^ came descendants of the intestate, male and female 
alike, taking per capita if all were of the nearest degree, per 
stirpes if of remoter ones. Failing descendants, the succession 
passed to the nearest ascendants, and, concurrently with them, 
brothers and sisters of the full blood and (by FTov. 127) the 
children of any that had predeceased. Where there were 
ascendants alone, one half of the succession went to the 
paternal line and one half to the maternal; where there were 
ascendants and brothers and sisters, or only brothers and 
sisters, the division was made equally per capita ; when children 
of< a deceased brother or sister participated it was per stirpes. 
In the thi^d class came in brothers and sisters of the half 
blood or by adoption, and their children; the partition here 
was on the same principle as in the second class. The fourth 
class included all other collaterals according to propinquity, and 
without distinction between full and half blood; the primary 
division was per stirpes^ but all of the same branch took per 
capita. ‘ 

A reform effected by Justinian by his 115th Novel ought 
not to pass imnoticed, for it rendered superfluous all the old 
rules about disherison and praeterition of a testator’s children 
(p. 16 2 sg'.), practically abolished honorumpossessio contra tdbvlas^^ 
(p. 273), and established the principle that a child had, as a 
general rule, an inherent and indefeasible right to be one of his 
father’s •heirs in a certain share at all events of the hereditaSt 
and that a parent had the same right in the succession of his 
child if the latter had died without issue. The enactment 
enumerated certain grounds upon which alone it should be 
lawful for a parent to disinherit his child or a child his parent; 
declaring that in every case of disherison the reason of it should 
be stated in the testament, but giving leave to the person dis¬ 
inherited to dispute and disprove the facts when the testament 
was opened.^^ If a child who had not been disinherited—and 

“ [That is to say ordinary 6. p. c. though even this is disputed. See 
Pochta, Pamdekten^ § 493. The Novel did not apply to the succession of patrons 
to freedxnen—the exbraordiTiaria h. p. See Ood, vi. 4, 4.] 

[The mua of proof was laid upon the instituted heir. Nov. oxv, cap. 8, % 16, 
and cap. 4, § 9.3 
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oiie improperly disiaherited was eventually in the same position 
*-*-was^ not instituted to some share, however small, of his 
parent s Tiereditas, he was entitled to have the testament 
declared null in so far as the institutions in it were concerned, 
thus opening the succession to himself and the other heirs-at- 
law, but without affecting the minor provisions, such as 
bequests, nomination of tutors, etc.; and if the share to which 
he was instituted was less than his legitim (legitimou or debiia 
•j^Qfriio)^ he was entitled to an action in supplement. The 
legitim, which under the practice of the centumviral court had 
been one-fourth of the share to which the child would have 
been entitled aih intestatOy was raised by Justinian (by his 
18 th Novel) to one - third at least, and one-half whfre 
there were five or more entitled to participate. "He did not 
allow challenge of the will to be excluded, as in the earlier 
querela inofficioei testamevii (p. 235), because the testator 
had made advances to his child during his life or left him a 
legacy which quantitatively equalled the legitim; his idea 
was that a child was entitled to recognition by his parent as 
one of his heirSy and that without cause *to deny him that 
position was to put upon him an affront which the law ought 
not to tolerate.^® 

Amongst the other beneficial changes effected by Justinian 
or his immediate predecessors may be mentioned the assimila¬ 
tion as far as possible of hereditas and honorumi possessioy so that 
the latter might be taken like the former without formal 
petition for a grant of it; the equiparation of legacies and 
singular trust-gifts,^’^ and the application of some of their rules 
to mortis causa donations; the extension of the principle of 
“ transmission ” to every heir without exception, so that, if he 
died within the time allowed him for considering whether or 
not he would accept {tempus deliberandi), his power of accept¬ 
ance or declinature passed to his heirs, to be exercised by them 
within what remained of the period: the introduction of 
entry under inventory {cum beneficio inverUarii), which limited 

[Brothers and sisters excluded by a persona twrpis continued to be entitled 
to legitim ; see supray p. 235.] ^ Const, in Cod, vi. 0, 0. 

Just in Cod, vi. 48, 2, § 1 ; Inst, iL 20, § 3. 

IB Just, in Cod, viii. 56, 8 ; Inst. ii. 7, § 1. 

IB Just in Cod, vi. 80, 1. 19, 1. 22, § 13. * 
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the hetPs lesponsibilities, and rendered unnecessary the nine or 
twelve months of deliberation; *® and the application of the 
pnndple of collation to descendants generally, so that they 
were ^und to throw into the mass of the succession before its 
partition every advance of importance they had received from 
th6ir pdr6nt in anticipation of tlicir sharos,^^ 

Just., in Ood. vi. 80, 22. 

® Leo, m Cod. vi. 20, 17 ; Just. eod. tU. ll. 19 20; Nw. xviii, cap. 6 , 


<k kill m . 



CHAPTER IV 

THE JUSTINIANIAN LAW-BOOKS 

Section 88—^Their Use in the Courts and in the^ 

Schools ^ 

Although the Institutes were primarily intended to serve as 
a text-book in the schools, yet it was expressly declared that 
they and the Digest and Code should be regarded as just so 
mfiny parts of one great piece of legislation and all of equal 
authority; and that, although Digest and Code were but 
collections of legislation and doctrine that had proceeded 
originally from many different hands, yet they were to be 
treated with the same respect as if they had been the work 
of Justinian himself. But, while everything within them was 
to be held as law, nothing outside them was to be looked at, 
not even the volumes from which they had been collected; 
and so far did this go that, after the publication of the* revised 
Code, neither the first edition of it nor the Fifty Decisions 
were allowed to be referred to. If a case arose for which no 
precedent was to be found, the emperor was to be resorted to 
for his decision, as outside his collections the only fountain of 
the law. To preserve the purity of the texts,—for which 
Justinian would have done well to have followed the example 
of Alaric, who had copies of his Breviary prepared and certified 
in the chancery, and then distributed through the country,— 
he forbade the use of conventional abbreviations (jngla) in 
making transcripts, visiting an offender with the penalties of 

^ See Heimbaoh’s Prolegomena BaaiUcorum (Leipsio, 1S70), book i. obap. i. 
§§ 1.6, chap. ii. §§ 1, 2. [See infra, p. 402, n. 1.] • 
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falsification (cnmew falsi). Literal translations into G-reek 
were authoriBed^ and indeed very necessary for many of his 
subjects; and so were TrapaTtrXa or summaries of the con¬ 
tents of individual titles (although the jurists read the word 
less strictly). Commentaries and general summaries were for¬ 
bidden under heavy penalties, as an interference with the 
imperial prerogative of interpretation; but the prohibition 
does not seem to have been enforced, as we have accounts 
and remains not only of translations, but of commentaries, 
notes, abridgements, excerpts, and general summaries, even in 
Justinian^s lifetime. Dorotheas, Anatolius, and Thalelaeus 
were all amongst those to whom his collections were specially 
addressed, and two of them were engaged in their preparation; 
yet the first was author of a translation of the Digest with 
notes; the second made an abridgement of the Code; and the 
third translated it with annotations. Julian, too, who made 
a Latin abridgement of the Novels in 566, probably at the 
instance of Justinian himself, has been identified with an 
Anonymm often referred to in the scholia of the Basilica, ns 
the author of an annotated translation of the Digest. All of 
these, it is true, were professors (antecessores\ and their pro¬ 
ductions may have been intended primarily for educational 
purposes; but there can be little doubt that they soon passed 
into the hands of the practitioners and were used without 
scruple in the courts. 

In the early empire the teaching ® of the law was free; 
and it may have been first in the time of Diocletian that state 
recognition was accorded to the schools of Borne and Beirout, 
and not until considerably later that it was extended to those 
of Constantinople, Alexandria, and Caesarea. That of Borne 
seems still to have subsisted while Italy was in the hands of 
the Ostrogoths; but Justinian suppressed those of Alexandria 
and Caesarea, and prohibited the public teaching of law else¬ 
where than in the other three, under heavy pecuniary penalties. 
The course of study prior to Justinian’s reforms ran over five 
years, the last two being given to private reading. The 
students of the first year— dupondii they were called—were 

* See Heimbach as in last note ; Amos, History a/nd Principles cf the Oi/oH 
Law (London, 1883)ap. 102 sy./ Earlowa, RQ. L p, 1022 sg. 
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* two books of Gaius’s Institutes and four separate 

books of his (lihri singtUares) on dowries, tutoii^, testaments, 
and legacies. Those of the second {edictodes) and third (JPapi~ 
maniBtas) were exercised in the Edict or probably Ulpian’s 
copimentary on it, and the latter (in addition) in eight of the 
nineteen books of Papinian^s Besponses. In the fourth the 
students (then called Xvrai) read Paiil’s Besponses, and in the 
fifth (jTrpoXvrai) the imperial constitutions. Justinian still 
enjoined a five years* course, but prescribed that the teaching 
should be entirely from his own collections. The men of the 
first year—whom he relieved of their old nickname, and 
honoured with the title of novi Justiniani (Justinian*s fresh¬ 
men)—^were to be instructed in the Institutes and the fiist 
part (books 1-4) of the Digest; those of the secopd year in 
either the second (books 5-11) or the third part (books 12-19) 
of the Digest, along with four of the last fourteen books of 
parts iv. and v., of which one should be on the law of dowries, 

^ one on tutories, one on testaments, and one on legacies; those 
of the third year in that one of parts ii. and iii. of the Digest 
which had not been taken up in the second, “together with the 
first, thrdse books of the fourth part; those of the fourth year 
were to read privately the remaining ten books of parts iv. and 
V. ; while thos< of the fifth were to read the Code of imperial 
constitutions, leaving the sixth and seventh parts (books 37- 
50) of the Digest to be read after the course was completed, 
as opportunity presented itself.® As already observed, it is 
not improbable that the instruction thus prescribed was con¬ 
veyed through the medium of translations and annotated 
summaries of the Justinianian books. A Greek paraphrase of 
the Institutes, usually attributed to Theophilus, a professor in 

. Constantinople and one of Justinian’s commissioners, is com¬ 
monly supposed to have been used by him in his prelections. 
It embodies much more historical matter than is to be found 
in the Institutes; but its value has been very differently rated 
by different critics. Its latest editor, Ferrini,^ who puts a 

* [See the constitution Omnem reip. and Roby, Digest, pp. xxvi., xxrii.] 

* Institutiarvum Gfraeca paraphrasis Theophilo antecessori wtZgo triXnUa. Ad 
fid. lihror. manusariptor. reeensvM E. C. Ferrini. 2 vols. Berlin, 1884, 1897. 
[See Arc3u Giur. vol. xxxvii. p. 353— Originc della parafrasi'*'\ 

28 • 
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high estimato on it, is of opinion that the original of it was a • 
paraphrase of Gains, which was remodelled after the plan of 
Justinlan*s Institutes, and had their new matter incorporated 
in order to adapt it to the altered conditions j but he doubts 
if there be any sufficient authority for ascribir^ it to Theo- 
phiLus. If he be right in assuming it was really a redaction 
of Gaius, the historical explanations will be received with all 
the more confidence. 


Section 89.—Fate of the Justinianian Books in the 

East^ 

The literary work indicated in the first part of last 
section was continued throughout the sixth century by various 
writers, of whom Heimbach gives some account in his Pro¬ 
legomena. But the next three were comparatively barren; 
the only thing worth noting being the 'ExXojrf rS»v vofiwv iv 
awrofx^ yevofLevr) of Leo the Isaurian in 740, professedly an 
abstract of the whole Justinianian law amended and re¬ 
arranged,® but which was repealed by Basil the Macedoiuan 
on account of its imperfections and its audacious departure 
from the law it pretended to summarise. The last-named 
emperor, with his son Leo the Philosopher, set himself in 
the end of the ninth and beginning of the tenth centuries 
to the production of an authoritative Greek version of the 
whole of the Justinianian collections and legislation, omitting 
what had become obsolete, excising redundancies, and intro¬ 
ducing such of the post-Justinianian legislation as merited 

^ Zachariae, Historiae juris Qraecv-Romani delinecUio, Heidelberg, 18S9 ; 
TtlortrueiJ, Histoire du Droit hyzaviiin, 3 vols. Paris, 1843 - 46 ; Prolegomena 
to Heimbach's edition of the Basilica (6th vol. of BasiUcorum libri LX . . . 
restttuit 0. G. E. Heimbach, 6 vols. Leipsic, 1833*70, with a supplement to 
books 15*19 by Zachariae in 1846) ; Zachariae von Xiingenthal, Jus Qras&h 
Bmna/mim (a collection of Byzantine treatises of the second order), 7 vols. 
Leipsic, 1856-84 ; Zachariae v. Ling, Oesch, d, grioch.^rom* Rechts (doctrine), 
2nd ed. Berlin, 1877 [3rd ed, 1892]; Rivier, Introd. hist, au droit romain (2nd ed. 
Brussels, 1881), p. 645 sq. ; Amos (as in § 88 , note 2), p. 892 sq. [A second 
supplement to Heimbach’s edition of the Basilica, (vol. vii.) by Ferrini and Mercati, 
with Latin translation, has been published, Leipsic, 1897.] 

^ [Published in Zachari^e’s CoUsctio librorum, juris Graeco-Romani inedHorum^ 
Leipsic, 1852.] 
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‘preaervatioiL^ The result was the BasiBoa (t^ 'Bao'iKtKd, sc, 
vofMfia), which was oompleted in the reign of Ijeo, though 
probably issued in a preparatory stage in the reign of Basil 
(who also published a sort of institutional work, the Ilp^^eipov, 
which was revised and republished by Ijeo under the name of 
Ewaya7<07^ toO vop,ov).® The Basilica are in sixty books, 
subdivided into titles, following generally the plan of the 
Justinianian Code, but with the whole law on any particular 
subject arranged consecutively, whether borrowed from the 
Digest, the Code, or the Novels.* Leo’s son, Constantinus 
Porphyrogenetus, made an addition to it in the shape of an 
official commentary collected from the writings of the sixth- 
century jurists,—the so-called Hapar/pa^Hit, rSiv wtiKaiomf, 
which are now spoken of as the Scholia to the Basilica, and 
have done good exegetical service for modem civilians. The 
Basilica retained their statutory authority until the fall of the 
Byzantine empire in 1453. But long before that they had 
, practically been abandoned; and not a single complete copy 
of them exists. Their place was taken by epitomes and 
compendia, of which several are printed in Zachariae’s col¬ 
lection, the last being the *Efa^t/ 3 \o 9 of Const. Harmenopulus 
of 1345,® “a miserable epitome of the epitomes of epitomes,” 
as Bruns calls it, which survived the vicissitudes of the 
centuries, and finally received statutory authority in the new 
kingdom of Greece in the year 1835,® in place of the Basilica 
which had been sanctioned in 1822. 

Section 90.— Theie Fate in the West 

Before the rise of the Bologna school it was to a very much 
greater extent from the Romano-Barbarian Codes (§ 79) than 

® [Edited by Zacbariae in his Colleetio lih. ywr.] 

^ [There is an abstract of the Basilica called Tipucitos, of which a MS. is in 
the Yatioan. The publication of this has been contemplated by the Istituto di 
Diritto Romano. For editions of the Basilica, see n. 1.] 

* Harm&nopi^i manuoZe Ugum seu HexaZ>ibloa, Beom3v,it G. E. Heimbach, 

Leipsic, 1861. 

< [But revised and expanded by reference to the Basilica. Since 1836 codes 
have been prepared and enacted which have in great part been modelled upon 
those of France.) 
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from the books of Justinian that Central and Western Europe • 
derived their acquaintance with Boman law. Theodoric’s 
Edict fta.Tt have had little influence after Justinian’s recoveiy 
of Italy, and the Bomano-Burgundian law was no doubt 
gradually displaced by the Breviary (Lex Bom. Vis^othxyrvm) 
after Burgundy had fallen into the hands of the Franks; but 
the Breviary itself found its way in all directions in France 
and Germany, penetrating even into England, to a great extent 
through the agency of the Church. There must, however, 
have been other repertories of Boman law in circulation; as 
witness a testament made in Paris in the end of the seventh 
century, preserved by Mabillon, in which the testator uses the 
oM formula of the Jits civile,—“ ita do, ita lego, ita tester, ita vos 
Quirites testimonium mihi perhibetote,”—words that are not to 
be found either in the Visigothic or the Justinianian collections. 

In his pragmatic sanction of the year 554 Justinian anew 
accorded his imperial sanction to the jv/ra and l^es, Le. the 
Digest and Code, which he says he had long before transmitted 
to Italy; at the same time declaring that his Novels were to 
be of the same authority there as in the East. Two years 
after this came Julian’s Latin epitome of them, not improbably 
prepared by command of the emperor himself. That they all 
came at once to some extent into use is beyond question; for 
there is preserved in Marini’s collection the testament of one 
Mannanes, executed at Bavenna in the reign of Justinian’s 
immediate successor, Justin IL, in which the requirements of 
both Code and Novels are scrupulously observed. Of other 
monuments of the same period that prove the currency of the 
Justinianian law in Italy, several are referred to by Savigny 
in the second volume of his History of the Boman Law in the 
Middle Ages; among which may be mentioned the Turin Gloss 
of the Institutes, which Fitting ascribes to about the year 645 
and two little pieces known as the Dictaiv/m de consiliariis and 
the Collectio de tiUorihus, which form an appendix to some 
manuscripts of Julian’s Epitome of the Novels, and the first 
may have been from his pen. The invasion of the Lom¬ 
bards, the disturbance they caused in Italy for 200 years, 
and the barrier they formed between it and the rest of Europe, 
militated against the spread of the Justinianian law north- 
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waxtio; but it was taught without much iuterruptlou iu 
^veniw, the seat of the exarchs, to which—but this is 
doubtful the school {studwm) of 'Rome, revived by JuBtiuian, 
IS said to have been transferred.^ By the Xiotubards, as their 
savagery toned down, the Roman law was recognised to this 
extent,—that they allowed it to be applied to Romans within 
their territory; and it is said to have even been taught in 
Pavia, which they had established as their capital. Their 
overthrow by Charlemagne opened an outlet for it beyond 
Italy; and in the ninth century there is evidence that the, 
Justinianian books, or some of them, were already circulating 
in the hands of the clergy in various parts of Europe. Yet 
there are very few remains of any literature indicating mrfbh 
acquaintance with them. Almost the only pieces worth 
mentioning are the so-called Summa Perusina^ an abridgement 
of the first eight books of the Code, ascribed to the ninth 
century; the Qtuiestiones ac Monita on the Lombardic Laws, 

* drawn mostly from the Institutes, but with a few texts from 
th« Digest, the Code, and Julian's Epitome, and supposed to 
have been written early in the eleventh century; the Brachy- 
logus, an abbreviated revision of Justinian’s Institutes, with 
references to his other books, which is thought to have been 
written in France (Orleans ?), according to some authorities in 
the tenth, but according to others in the eleventh or first 
half of the twelfth centuries; and Petri exceptiones legvm 
Bomanarum, a systematic exposition of the law in four books, 
written in the south of France early in the latter half of 
the eleventh century, and mostly compiled from Justinianian 
sources.^ 

It was in the very end of the eleventh century or the 
beginning of the twelfth that at Bologna, and under one 
Imerius, who appears not to have been a professional jurist 
but originally a teacher of letters, the study of Roman law 

1 [See La Scuoila ddU leggi romcme m by Y. Rivolta, Bologna, 

8, Fitting in Z, d. Sav. Stift. vol. xvi. p. 49 ag.] 

® [On the origin of the Petri ezcej€iones, see Max. Conrat (Cohn), Das Ashimm- 
Ttamfr JBe^tshueh, 1886. According to Cunrat, this latter work (the MS. of which 
is in'Lord Ashburnham’s oolloction) was the source from which the “Exa^ioties^* 
was, in part, drawn, and was written probably in Burgundy in the first quarter of 
the twelfth century. See also Conrat, Ges<gi. d, Owdlen^ in^. 8 imfra.'\ 
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b^an Boiiaewhat suddaiily to attract atudents fifoxu all parts 
of Boutbaro. £urop6. The only parts of tiie Justanianian 
li^islation that had hitherto made any great way,—and that 
through the action of the clergy,—were the Institutes, the 
Code, and the Kovels. The first, from its elementary char¬ 
acter, had very naturally commended itself; the Code, with its 
opening title on the Trinity and its second on Holy Church, 
and the NovUs with their abundant legislation on matters 
ecclesiastical, were in many respects charters of the Church's 
privileges and prized accordingly; but the Digest, the work 
of pagan jurists, had been practically ignored. The Code and 
the Kovels, however, with their modicum of wheat concealed 
in^such a quantity of chaff, offered little attraction to laymen 
of intelligence; and when a copy of a portion of the Digest, 
with its infinitely purer diction and clear and incisive reason¬ 
ing, came into the hands of Imerius, it must have been for 
him as a new revelation. The text of it seems to have reached 
him by instalments; at least this is the reasonable explanation 
of its division by the Glossarists—as Irnerius and his suc¬ 
cessors of the Bologna school were called, from the glosscbe, 
notes marginal and interlinear, with which they furnished it 
—into three parts, Bigestum Vetm (books 1 to 24, tit. 2), 
InfortiaJtum, and Bigestum Novum (books 39 to the end); 
the general idea being that after first the old and then the 
new Digest had come to light, the connecting link unex¬ 
pectedly turned up, and got in consequence the some¬ 
what Singular name by which it continued to be known 
for centuries. The whole collection was by the Glossarists 
distributed in five volumes; the fourth containing the first 
nine books of the Code, and the fifth, called volvmen 
^rwm l^vm^ containing the Institutes, a Latin translation 
of 134 of the Kovels known as the Avihenticumt and the 
last three books of the Code (which had been recovered 
subsequently to the others). With those five volumes, 
the teaching that accompanied them, and the glosscte, 
sumvfiae, camSf hrocardica^ etc. with which they were enriched 
from the rise of the school with Imerius till its close 
with Franciscus Accursius in 1260, Homan jurisprudence 
began a new qpreer, which it would carry me beyond the 
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scope of this Httle book to attempt to trace even in 
meagrest ontline.^ 


Sbotion 01.—^Thb Peincipal MAinrsoRiprs, Texts, and 
Editions of the Jdstinianian Books 

Of the whole Corpus Juris Civilis, as the collected body of 
the Jostimanian law was first styled by Denis (lodefroi (Gotho- 
fredna) in 1583,^ very few MSS. are known to exist. There 
is one in Copenhagen, but it is not of great antiquity or any 
critical value. It is said that a second exists (or existed) in 
the Dominican library at Wiirzburg, gifted to it by the Em¬ 
peror Frederick Barbarossa, and a third in a convent libmiy 
at Prague; but the mention in the Catalogus MSS, ATigliae 
et Jlibemiae of the existence of a fourth in the cathedral 
library at Sah'sbury is founded on a misapprehension. Of 
printed editions, on the other hand, it may be said with 
certainty that there is but one book of which there is a 
gfeater multitude,—the Holy Bible. 

Of J;he Institutes the manuscripts are numerous, the earliest 
mere fragments, and but one of the ninth (or more probably 
tenth) century complete,—the Codex JBamhergensis; the great 

^ The great authority on tlie matter of this section is still Savigny’s 
d. rSm. Hechta iin Mitielalter, 7 vols. 2nd ed. Heidelberg, 1834'51 ; bat much 
additional light has been thrown on it by Merkel, Stintzing, Blume, Fitting, 
Bruns, Mommsen, Kruger, Ficker, Rivier, Conrat (Cohn), and others, whose 
writings, mostly in periodicals, are too numerous to mention. [More gently by 
Conrat, Gesch. der Quellen und lAttcratur des rom. Bechts im frUheren Miitelalter^ 
vol. i. 1889'1891; Fitting, SuTn/ma Codicis, and Quaestioiies, des Imerivs, 2 
(separate) toIs. 1894.] On the early traces of Roman law in Britain, see Amos 
(as in § 88, note 2), p. 443 sq.; CaiUemer, Le Droit Civil dam les prcmncea Anglo^ 
Norimindest Caen, 1883 ; Scrutton, The Influence of the Bomam. Lava on the Law 
of England, Cambridge, 1886. A tractate by Leonard, Beitr&ge zm Oeschichte 
dee rSmisehm Bechts in England (Heidelb. 1868), is of little value ; it is mostly 
compiled from Selden’s Ad Fletam dissertatio, SaAdgny’s Geachiehte, and Wenok’s 
Magister Facarius jnimm juris Bonmni in Anglia Professor, Leipsio, 1820. [See 
also Pollock and Maitland, History of English Law, voL L] 

1 [The term corpus juris as applied to the whole Roman Law is used by 
Uvy iii. 84 (see supra, p. 96, n. 6), and by Justinian, Cod. v. 18, 1 pr. As 
applied to Justinianian law it was used by the Glossarists (Puohta, Inst. § 148). 
probably the earliest instance of its use in England is to be found in an Index of 
MSS. by an Abbot of Peterborough towards the end of the twelfth century, of 
which an account is given in Wenck, MagisUr Vacarius, 26 n.l 
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majdrity of the fourteenth eentuiy, and some still lal^* 
The earlthst edition was that of Peter SchoefFer (Ma;f^&oe^ 
1468), ^th the Acoursian gloss; the first nnglossat^ one 
was publ&hed in Paris in 1511; and the most authoritative 
one at the present day, being the result of a ooUation of the 
best manuscripts, is that of Kriiger, first published in 1867.^ 
The texts of Schrader (1832) and Husohke (1868) rank next 
in importance.# 

There is but one complete manuscript of the Digest of 
earlier date than the rise of the Bologna school,—the famous 
Codex Morentinus, formerly in Pisa, but now one of the most 
valued treasures of the Lorenzian Library in Florence.* Of 
thi^ MS. a minute desciiption is given by Brencmann in his 
Historia FfLudectarum (Utrecht, 1722), and a more critical 
one by Mommsen in the preface to the first volume of his 
greater edition of the Digest (Berlin, 1866). It is a very 
beautiful codex, dating from the sixth or seventh century, 
written, if not in Constantinople, at all events in Greece, 
with a good many corrections by later hands. It is fr^e 
from abbreviations, — the &igla which Justinian had for¬ 
bidden ; and has neither numeration of the consecutive 
fragments, nor spaces between the words, nor punctuation 
except at the end of sentences. The inscriptions are always 
preserved, and the Greek passages written with even greater 
accuracy than the general text. Also of great antiquity, 
and probably not much younger than the Florentine, are 
the Posimersfeld and I^aples codices; but they are mere 
fragments,—the first a papyrus containing part of the first 
title of the forty-fifth book, and the second a palimpsest con¬ 
taining part of the tenth book. A manuscript in the Boyal 
library at Berlin, which dates from the ninth century, con¬ 
tains part of the first book. No other known codices go 
beyond the commencement of the school of the glossarists 
With very few exceptions, they ^ contain not the whole Digest, 
but only one of its Bolognese divisions,—either the Dig, 

® [This 6dition, witli some slight alterations, now forms part of toL L of the 
stereotype edition of the Corpw Jv/ria of Mommsen, £ruger, and Sohodl.] 

* [It was transferred to Florence after the sack of Pisa in 1406.] 

* {2,9. tibe ^ossaiist MSS.] 
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Viht$, tlie If^orHakim, or tho Bign Nawm,; not moro tl^ 
>Bix ps fiiglit are as old as tlie ^ereath or twelfth eentor^ : 

ab^t IfOO loiown of later date. Tb^ last for 
the pait eontain the Accorsiaa gloss; and it is obar- 

aeteristio of tluaibx that they do not give the inscriptioiis 
in fi|]ll,*->-4.a the indications of the books of the old jurists 
£rom which the passages had been ezoerpted,—and some¬ 
times omit them altogether; and that they %mit the Greek 
words ^^d sentences, or substitute for them a current Latin 
translaW»n. Of the texts, three are distinguished by the 
civilians,—the Pisan, the Vulgate, and the Noric.® The first 
is that of the Florentine manuscript. The Vulgate is that 
which was adopted by the glossarists, and which is tp be 
found, more or less variated, in all the manuscripts from 
the thirteenth century downwards. Mommsen is of opinion 
that, while the (Pisan or) Florentine formed the basis of the 
Pologna text, yet the glossarists must have been in possession 
of another manuscript of perhaps equal antiquity, though 
possibly incomplete, from which they ccTrected the former 
with great advantage. The lectio Not%coi Olr S^ol/oo/n/d/ri/ifut is a 
mixed text due to Gregorius Haloander (Metzler), the result of 
a collation of the Florentine with some of the oldest Vulgate 
MSS., aided largely by arbitrary conjecture, which was pub¬ 
lished by birn at Nurembeig in 1529. The editio^ princeps, 
curiously enough, was of the iTifoTtialuTfi^ at Kome, in 1475 ; 
the Big. Vetus and Nowm followed in the ensuing year at 
Peruaina and Rome respectively. All three were prints of 
the Bologna text, with the Accursian gloss. Haloander’s 
edition of 1629, which was of the whole Digest, was un- 
glossated. So was the magnificent reproduction of the 

Florentine Pandects by the Torellis in 1553, under the 
sanction of several crowned heads, and amongst^ them King 
Edward VI. From that time, and down to the middle of the 
present century, most unglossated editions — the latest 
Elosaated one dates from 1627—were a combination of all 
rtiree texts the Florentine predominating, but conjectural 
readings gradually multiplying. The uncertainty which thus 
result^ induced Mommsen to undertake the preparation of 
• \LeiStio Fiacma, lectio vuigata eive Bonowumsie, and Uetio Norica.'^ 
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the edition (2 volumes, Berlin, 1866-70) which is now on aU 
hands accepted as authoritative. It is substantially the 
reading of the Florentine from a new collation prepared for 
the purpose, checked only by the three fragments above 
referred to and a small number of the very earliest Bologna 
codices, and, where necessary, by the Basilica and its scholia; 
conjectural emendations being very sparingly admitted, and 
usually relegated to footnotes.® 

Of the Code there exists three incomplete ante-glossarist 
manuscripts. Imerius seems to have had originally only the 
first nine books, for the three last (tres libri) formed part of 
the Vblumen according to the Bologna arrangement. They 
all %fared somewhat badly; for comparatively early the 
inscriptions end subscriptions and all the Greek constitutions 
came to be omitted. Into the Code as they had it the 
glossarists introduced what they called Authenticae, —notes of 
the alterations made on the law by Justinian’s Novels; also 
some constitutions of the Emperors Frederick I. and II., 
which are quite out of place. The authoritative edition, pro* 
pared from the best* manuscripts, with restitution of all that 
the glossarists had excised, is that of Kruger (Berlin, 18V 7).^ 
The Novels, as already observed, were never collected 
officially. For several centuries they were known in Italy 
only through Julian’s Latin Epitome of some 126 of them.® 
Another Latin version, which is thought to have been also 
of the time of Justinian, was accepted by the glossarists 
(versio ihilgata), and obtained the name of AutTbeTUicfu/ni ,— 
"that sanctioned as law.”® This they divided into twelve 
CollcUiones ; in nine of them ranging those laws which they 
glossated as of practical value (authevtica>e ordiruiria^f the 
rest (the autTienticae eostraordinariae or extravagantes) being 

* [A reproduction of the Florentine IMS. in phototype is announced as being 
about to be published in Italy. See Bullettino delV 1st. di IHritto Rtyma/no, 1897, 
vol. ix. p. 153.] 

^ [For an account of earlier editions, see Kruger’s prolegomena to his edttio 
magor ; Cramer in the Savigny Z. f. gescli. RJV. ii. p. 289.] 

• [Juliani Epiiame Latina Novellarvm JiAstiani, edited by 6. Haenel, T^ipeio, 
1878.1 

^ jiutihoTitiewn Novetla/rtim Constitntionum Justiniomi, 'oersio vutgata gwvm 
recensuit O. E. Heimbach, 2 vols. Leipsio, 1846-1851, with elaborate prolegomuna 
and other critical appaaatus. 
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placed in the other three and unglosaated. In the sixteenth 
c^tiOT two Greek manuscripts were discovered, which form 
the oasis of the now accepted collection; one in "FloTence, 
which was published by Haloander in 1531, the other in 
Venice, published in 1556 by Henry Scrimgeour, the first 
Scotsman who obtained European distinction as a civilian. 
The last edition is that of Zachariae von lingenthal (2 vols., 
Leipsic, 1882).^® Another by Rudolf Schoell is in course 
of publication; it is meant to rank with the Digest by 
Mommsen, and the Institutes and Code by Kruger, as the 
completion of a trustworthy presentation of the whole 
Corjpus Juris Civilis}^ 

[For a full acoount see KroU's prolegomena to Schoell’s edkion of the^ovela 
as in next note.] • 

^ [This edition, the publication of which was delayed by the death of 
Schoell, has been completed by F. Kroll and published at Berlin in 1895. It 
contains the text of the Greek collection, accompanied by a Latin translation and 
the text of the AiUhenticum. On this section (91), see, generally, Kriigen 
Qvellen, § 52.] 
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Note A. (See § 9, in fine) 

Kbvebeitciis in the pages of the lay writers to the action of the cognati 
and adfinee must be received with caution. For instance, in their accounts 
of the carisHa or cam cognaiio, an annual festival that immediately fol¬ 
lowed the parentaUs dies and the feralia, and at which all the members of 
a family assembled to renew the bonds of goodwill and affection over a 
common repast in presence of the domestic lores, Ovid (Fast. iL 617 sg.) 
and Valerius Maximus (ii 1, § 8) speak of it as a reunion of tbe cogiudi 
and adfines generally, to the exclusion of all third parties. But as the feast 
Vas held everywhere on the same day and was kept up till night, and as 
both men and women might be nearly connected by blood or marriage 
with half a dozen families or more, it is clear that the cognation and 
affinity that qualified for participation in it‘must have stopped short of 
that sixth degiee to which they usually extended. It is only by assuming 
that the gathering was exclusively of wife, sons, unmarried daughters, and 
wives and children of eons, around the table of the head of the house, 
that the account of it becomes comprehensible. His sons and their chil¬ 
dren and his unmarried daughters were undoubtedly cognates of his, and 
his wife and daughters-in-law adfines in the wider sense of the^word j but 
what a small proportion probably of those entitled to those designations. 
It may be that in other cases in which cognaii and adfines are spoken of a 
aiTniliir limitation is necessary. 


Note B. (See § 14, note 4.) 

Gains (i. 113) describes coemptio as an imaginary sale Md purchase 
ver aes et libram, in presence of a libripem and five citizen witnesses; but 
unfortunately the final words in the MS.—“a [=asse] emit eum mulierem, 
cuius in manum convenit do not indicate with certainty which of the 
narties was the nominal seller and which the nomi^ purchaser. Com¬ 
bative iurisprudence shows so many examples of bride-capture developing 
into brii-purchase, that many jurists rush to the condimon tUt, aa the 
story of the Sabine rape, the Jmta coelHam, the pretoded forcible tearing 
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of the bride Irom her mother, etc., point to a time when capture was in 
vogue, and as Gaius defines coemptio as an imaginary sale, there must have 
been an intermediate stage in which there was a real purchase of the^ride 
from her father or guardian, of which coemptio was a modified survival; 
that in it consequently the bridegroom wae the purchaser, the bride’s 
poiterfafn/ilias or guardian the seller, and the bride herself the object of 
sale. That there may have been such an intermediate stage is more than 
probable ; but the coemption of the texts does not represent it. 

The following points are to be noted : (1) that Emere in old Latin 
did not necessarily mean to purchase for a substantial money price, but 
simply to take, rrceive, or acquire ; see Festus, v. Eedemptorea (Bruns, p, 
286), Paul. Diac. vv. Abemito and Emere (Bruns, pp. 262, 267) ; (2) 
though coemptio was a mancipation, yet this was used for many other pur¬ 
poses besides actual sale and conveyance of a res mcrndpi^ e.g. the execution 
of a testament and the effecting of a donation, adoption, or emancipation ; 
the touching of the scales with a piece of copper (and later a coin) in the 
presence of witnesses was but the solemnity employed to mark the com¬ 
pletion of the Uct, whose nature and purpose were defined in the contem¬ 
poraneous spoken words ; (3) that Cicero and Gaius never use the word 
coemere, but always coemptionem facercy a phrase they apply exclusively to 
the bride, coemptionari and coemptionafor being applied to the bridegroom ; 
(4) that Servius, speaking of coemptio^ says (in Aen. iv. 103, Bruns, p. 
322), ** Mulier atque vir in se quasi coemptionem faciunt,” and (in Oeorg, 
i. 31, Bruns, p. 324) “ Sc maritus et uxor invicem coemebant (6) that 
BoetMus (^n Gic. Top, iL* 3, § 14, Bruns, p. 320;, quoting Ulpian as his 
authority, says, “ Seee in coemeudo invicem interrogabant,” etc. ; (6) that 
Isidore (Grig, v. 24, § 26, * Bruns, p. 327) says, maritus et uxor 

invicem emebant, ne videretur uxor ancilla (7) that Nonius Marcellus, 
V. Nubentes (Bruns, p. 312), says that in ancient times a woman marrying 
carried three pieces of money, one for her husband tamquam einendi causa, 
and the others for his domestic and compital lares. 

In presence of all these authorities it seems impossible to accept either 
the prevalent opinion that the bridegroom alone was purchaser, or that 
entertaine(f by Holder (Die r&mische Ehe, Zurich, 1874, p. 20 sg.), that 
this position was taken solely by the bride, the bridegroom being the 
object of purchase. Jieciprocal purchase, or rather, as Boethius puts it, 
the acquiring of each other as paterfamili^ and materfamilias respectively, 
and that under pretence of purchase, seems to have been the true nature 
of the transaction. The objection usually ui‘ged against this view—that a 
man could not sell himself- —is of very little weight. Why could he not 
do so as well as the bride ? It is said she did not do so ; that if a filicur- 
familiasy she was sold by her father, and if sui juriSy by her tutors. But 
the last part of the explanation is inconsistent with what is stated 
both by Gaius (i. 190) and Ulpian (xi. 26), that tutors never acted for 
their full-grown female wards, but only sanctioned the latters’ acts,—a 
rule to which coemption formed no exception (Qai. i. 116, 196) and 
even the first part of it is contradicted by a statement of Paul’s in a 

^ [Omnibus (tutoribus) auctoribus, Cic. Pro Flacco, xxxiv. 84.] 
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passage presenred in the QoUaMc (iv. 2, SX'^that, when a jiUoftmilioB 
passed in moment mort^ the act was her own, her father being no more 
than That a man eould not go through the form of selling him¬ 

self pSr oes et Vihram^ however, is a proposition that is unsupported by any 
authorily ; the extent of the truth is that he could not so sell himself into 
slavery, or quad slavery j and Qaius says expressly (i 123) that neither 
of these was implied by the words used in coemption- 

On these grounds I am disposed to think that there is an omission in 
the text of the MS, of Gains, and that the latter ought to read somewhat 
to effect,—asse [emit vir mulierem, quam in manum recipit (see 

GaL ii, 98), et invicem] emit eum mulier, cujus in manum. convenit.” 
Huschke’s opinion is similar ; in his last (4th) edition of Gains he Las 
“ asse emit eum [mulier et ia] mulierem, cujus in manum convenit” The 
objection to this reading is that, as vvr does not occur in the previous part 
of the sentence, sum and is have no antecedent^ 


Note G (See § 31, note 4.) • 

Considerable confusion has been caused as to the meaning of the word 
nexum by some definitions of it by writers of the later republic, preserved 
by Varro, Dc L. L. vii. 106 (Bruns, p. 308) and Festus v. Nexvm (Bruns, 
p. 274). In reading them it must be kept in view that Mamilius (as 
quoted by Varro) and Aclius Gall us (as quoted by F istus) are not speaking 
of a person making himself by copper and sdhles,—for that practice 
was abolished by the Foetilian law of 428 n.c. (mpra^ p. 153), but of a 
thing being bonded {ohligcUa) in that way. The phrase res nexa is quite 
common in the f*lassical law, as applied to something impledged or hypo¬ 
thecated to a creditor; see Ulp. in Dig. xliii. 4, fr. 1, § 4, Antoninus 
(Caracalla), in Gcd. viii. 19, 2, Alex. Sever, in GodL viii. 27, 2. When a thing 
was given as a security per et librara it was called fiduda {suproj p. 133 sg.), 
and it is this that Q. Mucins Scaevola (Varro, as above) appears to have had 
in view when correcting Mamilius ; he limits the word Tiexum to a thing 
over which a nexvs was created per ae$ et lihramiy and excludes ^rom it an 
ordinary niancipatory conveyance of property,—a limitation and exclusion 
of which Varro approves. It may be objected that a fiducial although 
undoubtedly intended only as a security, was in form transferred to the 

2 [No antecedent is necessary, as the pronoun Gujus explains. Huschke, Qavug^ 
5th ed. p. 200, This notion of a mutual sale receives little support from modem 
civilians. The force of in co-mere is supposed to point to acquisition as in 
cmparare, conquirere, eto. See Rivier, Droit de famille ronudn, p. 171 n. On 
the whole, it is difficult to resist the conclusion that coemptio represents a develop¬ 
ment or application of an older form of marriage in which there was an actual 
sale for a price of the bride to the bridegroom by licr father or family, such as we 
find among many primitive races both in the past and at the present day. See 
as to old Gorman law, Esmein, MHanges, p. 13, and authorities there cited. 
Consult also Bouroart (trad. Muirhead), p. 679, and authorities there cited, and 
in a contrary sense, Cuq, Inst. Jurid. p, 208 ; Karlowa, Mm. RQ. ii. pp. 168-151, J 
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creditor in property. But the money lent to a horro'wer per ass et librcwn 
also hecame his property, and yet it was called nexfum ass. The borrowed 
money and the thing given as Jiducia^ therefore, were in much thj same 
position: both became the property of the receiver, but with an obliga¬ 
tion of return ; if the one was properly called n«Eum oes, why should not 
the other be res nexa ? The final, and unfortunately corrupt sentence in 
the passage of Varro refers to the case of the debtor who, in the earlier law, 
made himself neoBus, and has little or no connection with what precedes it. 
(See on this subject the observations of Prof. Nettleship in the Journal of 
Philology^ vol. xiL (1883), p. 198 sq,) 


Note D. (See § 34, note 12.) 

In the early sacramental procedure each party had to deposit hie stake 
before be could be heard on the question at issue ; but afterwards he only 
gave Security for its payment in the event of a judgment declaring him to 
have been in*the wrong. Jhering Belch uud Arm im altrom. Civil- 
prozess/’ in his Scherz und Mmst^ p. 175 eg.) regards this change of practice 
as a signal triumph of popular legislation. He maintains that not only 
the tendency but the motive of the arrangements of the judicial procedure, 
both by sacrament (§34) and mani^ injectio (§ 36), were to throw obstacles 
in the way of a poor man asserting or defending his rights, by making 
deposit of a considerable sum of money in the one case, and the finding of 
a vindex in the other, a*condition precedent of his plaint or defence; that 
both these procedures were instruments for defeating the ends of*jaBticc 
when a rich man set himself in opposition to a poor one. This was in 
time amended in the case of manus injectio by allowing the party against 
whom it was employed to defend himself in most cases in proprm persona, 
Le. without a vindex; and in that of the sacramental procedure by its 
being held sufficient for the parties to give sureties for the swm/ma or poena 
sacramentif which was exacted only from him who was eventually unsuc- 
cessfuL Jhering ascribes the latter amendment to a law partially 
preserved *by Festus (Bruns, p. 43), passed on the proposal of one L. 
Papirius, a tribune of the people, and which cannot have been earlier than 
the sixth century, appointing three officials to collect and adjudicate upon 
sacramental penalties (sacramenta exigunto judicantogue) ; ^ and he under¬ 
stands by these words that not only were they to exact the penalties, but 
that, disregarding the figures of 500 or 50 asses which had been named in 
the provocatiOy they were to determine in each particular case what the 
amount should be. He identifies this Papirian law with one of the same 
name mentioned by Pliny {H. N. 33, § 46), but which most recent writers 
assign to the year 665, reducing the weight of the copper as to half an 

^ [This resembles the provision in Lex MaUtdiana^ cap. 66, “quaeque mnltae 
non eraut injustae a decurionibus conscriptisve Judical, eas multas Ilvirl in 
publicum municipum eiius muziicipii redigurUo.** Compare also Lex Cdl. Qemst. 

Jul. cap. 61, “ eiusque pecuniae . . . Ilviro quive j. d. p. exacHo jtidiealioqvs 
esto, ”] 
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ounce ; (it had been reduced iu 485 &om 1 lb. to 4 oa., about 51B to % 
oz^ aM m 537 to 1 oa.) He thus makes the lex PagpMa a statute of con- 
^erajjle scope, at once postponing the collection of the sa^amentwm until 
^e end of the suit, empowering the Illviri ca^Ualee to say what should 
be its amount, and facilitating its payment by reducing the value of the 
us. But the purpose of this last provision is more likely to have been the 
alleviation of the position of borrowers ; and as regards the other two, the 
text preserved by Festus seems rather to indicate that the new officials in 
exaction and judgment—and what is meant by the jvdicarUo is far from 
clear—were to follow already existing practice. Be this as it may, and 
the date of the change earlier than that assigned to it by Jhering, there 
can be no question of its importance or doubt of the benefit it must have 
conferred on poor litigants. 


Note E. (See § 34, note 10) 

0 

Varro, De L. L, v. 180 (Bruns, p. 303), says that eren after the 
surnTTia sacraTnenti had been converted into money, it was deposited ad 
ponterriy —some bridge, he does not say which, where there was a sacred 
“X>ound.” (Curiously enough, the Irish spelling of “ pound is “pont” ; 
Skeat's Etym. Diet, v. ‘‘Pound,'') A most ingenious and plausible 
explanation was suggested by Danz in 1807, in the Z. /. RO, vol. vL 
Pi 359. Becalling the facts that there had been discovered in the Tiber- 
island saccUa of Jupiter Jurarlus and Dius Fidius, the two deities to 
whom golemn oaths were usually addressed, and that the island was 
spoken of as “ inter duos pontes,” because connected with both banks of 
the river by bridges bearing no particular names, he suggested that the 
island may have been the spot to which disputants resorted to make 
their sacramental and that the cattle, sheep, or money were deposited in 
a place for the purpose before the bridge was crossed. Much the same 
explanation was offered by Huschke two years later in his book Das aUe 
rdmische Jahr (Breslau, 1869), p. 360, apparently without being aware 
of Danz's speculation. He adds, on the authority of the Iguvitte Tables, 
that while bullocks were offered to Jupiter, only sheep were offered to 
I)ius Fidius. The island, he thinks, must have been selected as neutral 
ground, to which all parties might have access, and which obviated 
intrusion into the temples of the two gods on the Capitol and Quirinal 
respectively. And it is to its use as the scene of the sacramental pro* 
cedure that he attributes its name of “holy island,” rather than to the 
fact of its having been the seat of the temple of Aesculapius. Huschke 
recurs to and enforces this view in his Multa und Sa^amentum (1874), 
p. 410, where he does refer to Danz’s paper. 


Note F. (See § 36, note 13) 

Another argument in favour of the view that the aerie confeeei of the 
XII Tables referred to nexal debt occurred to me after the text was in 

27 • 
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type. It iM derived from the language of cap. IxL of the Lex Colowiae 
JvXim Crm^tmas of the year of Rome 710 (Rntwfi, p. Ill) : *‘Judicati jure 
maxxus injectio eeto. •.. Vindex arhitratu Ilviri quive jure dicundo p^eerit 
locuples esto. Ni vindicem dabit judicatumve faciet, eecum ducito. 
Jure civili vinctum habeto,” eta The oSeris confessi of the Tables does 
not reappear j but no one contends that the manue i/njectio authorised 
by the colonial statute did not apply to the in jure confessus. If it did 
apply to him, it must have been because be was included in the term 
judicatus* The a^ris confessi no doubt was omitted because it applied to 
nexal debtors, against whom manus injectio had been prohibited by 
the Poetilian law. 


Note Q. (See § 36, note 23) 

“;The idea of responsibility {Haftung) is primarily one of answering 
with life and ^dimb ; in primitive times responsibility in any other way 
is inconceivable. Hence the debtor who does not pay falls straightway 
into the hands of hia creditor, who may hold him as a slave, may sell 
him into slavery, may kill him. But this last alternative is ere long 
subjected to some modification. The members of the body have very 
soon each its own value put upon it^ in order that for every case of 
injury there may be a fixed and certain composition. This point reached, 
a creditor must no loijger cut from his debtor’s body more than neces¬ 
sary—than is a proper equivalent for the wrong be has sustained ; and, 
if there be several concurr^g creditors, none must cut more than corre¬ 
sponds to his own claim. So we find it put in the extant remains of old 
Scandinavian law. In contrast it may be said to have been a step in 
advance when the Roman XII Tables made an end of this detestable 
calculation, by declaring that in such a case it should be of no moment 
whether one or more creditors cut away more or less than his or 
their proper share ; they might hack their debtor in pieces just as they 
pleased ; 4be law was no longer to be encumbered with details : si •plus 
mimtsve secuerunt se jraude esto. So long as the sequence of ideas in the 
world’s history was undiscovered, this provision of the Tables was natu¬ 
rally beyond comprehension. And yet it is somewhat surprising that 
no one should have lighted on the meaning of it when one thinks of all 
the hypotheses that have been suggested to explain it, but that really 
explain nothing ; hypotheses so rnultitudinous that there fails from 
the list of them this only,—that the ancient Romans must have been 
(mihroptypha^ ! 

“ It is a step further in advance when the law stops short of killing a 
debtor, and contents itself with i)ains and tortures. In the invention of 
such punitive devices mankind has given signal proofs of its ingenuity, 
—expulsion from the body social, infamy in every shape, corporal 
punishment, incarceration. All these fell to the lot of the unfortunate 
debtor. If be was dead, his creditor seized even his poor remains. To 
deprive a debtor’s body of a peaceful grave was a custom among the 
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^SYP^BXi& that survived into the Christian period* Even as late aa the 
s^th century the emperors had to interfere to suppress this horrible 
abuas ; and the legends alike of East and West held him in honour who 
ransomed an insolvent’s corpse and gave it decent buriaL 

“ In mj work ‘ Shakespeare vor dem Forum der Jwrisprudem * I have 
shown in detail how those gruesome customs gradually disappeared^— 
how the development of the law step by step removed the foundations 
of the system ; and it is enough to refer to what is there said. I have 
shown there also the conservative element that for many a long year 
held that development of the law in check. The severities that attended 
insolvency were perpetuated through the medium of contract. When the 
old consequences of insolvency no longer resulted by direct operation of 
law, creditors began to make sure of them by clauses embodied in their 
agreements. If a debtor was no longer to fall ipso jure into the hands of 
his creditor, it was necessary that he should expressly impledge himself. 
He pledged his body, his freedom, his honour, even Ae salvatioi^of his 
bouL The clause inserted in the contract might prescribe forfeiture by 
the debtor of a pound of flesh,—a figure that has become typical for all 
times through the genius of the great dramatist. Or it might be one 
whereby the debtor subjected himself, in the event of non-payment, to 
some indignity, or to outlawry, or even to excommunication,” etc. etc. 
Kohler. Dae Beckt ale Gulturerscheinungy Wurzburg, 1885, p. 17 sg. 


Note H. (See § 50, note 20 ; § 5^, note 16) 

• 

Gains says that, while it was on all hands*admitted that there could be 
transcription a book-debt from one person to another only between 
citizens, it was a matter of dispute in the empire whether there might 
not be transcription from thing to person even between peregrins, seeing 
it proceeded on an antecedent liability under a juris gentium obligation. 
One might suppose from the anecdote told by Cicero {De Off, hi. 14, 
§§ 58-60) of C, Ganius and Pythius, the Syracusan banker, that it was in 
use by peregrins in his time (unless indeed Pythiua, though living in a 
province, was in fact a citizen). It affords a capital illustration of the 
effect of the nomm. Hearing that Canius was in search of a country- 
house, Pythins, who owned one, invited him to dine with him a day or 
two afterwards. In the meantime he bespoke some fishermen to be then 
in the bay (which was finleas) with some boats well filled with fish, which, 
on a given signal, they were to bring ashore before the eyes of his guest, 
as if just caught; while he arranged with some huntsmen to be in the 
vicinity, well furnished with game, which they were to bring to the house 
while Canius was sipping his wine, pretending it had been newly killed 
in the woods. The bait took. A place with such attractions was just 
what Canius wanted. Would Pythius sell it ? He might have any price 
he liked ; and so on, and so on, until Pythius made pretence of reluctant 
consent ' Naturally, Canius had not the money with him; but the astute 
Pythius knew very well that if he left the price standing until his guest 
discovered the fraud, he would never have any chance of fingering it 
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So lie produced hie books and transcribed the debt at once: nowiina 
Tiegotium eonfidL He thereby made Canius bis debtor, not for the price 
of a house and grounds, but for money booked against him, recovewible 
by an actio certao creditae pecuniae j and as the exc^tio and actio doli had 
not yet been invented, there was no means by which Canius could plead 
the fraud as an equitable defence, or have reparation for the deceit of 
which he hod been the victim, 

A pTopos of this incident, there is a controTersy as to the authorship 
and date of the exceptio dulL Cicero (L c. § 60) says that Canius had no 
answer to any action by Pythins upon the nomen^ and no action at his 
own hand for having it annulled or for obtaining damages, because Aquilius 
OalluB had not yet introduced his formulas de dolo. It is inconceivable 
to what he refers in thus employing the plural if not to the eocceptio doli 
and actio de dolo; and, if this be what he means, then, speaking as he 
does of what had been done under his own eyes by his friend and colleague 
in tlie^raetorship, it is difficult to question his testimony. From a pas¬ 
sage ol Ulpian'l, however, in Dig. xliv. 4. 4, § 33, in which he says ^at 
a certain praetor whom he calls Cassius had not considered it needful to 
publish any metue causa exceptioj as he thought the exceptio doli sufficiently 
general to embrace intimidation as well as fraud, some civilians draw the 
inference that, while Aquilius Gall us may have invented the actio de dolo^ 
Cassius was the author of the exceptio doli. But the inference is quite as 
legitimate that what Ulpian meant was while Cassius introduced the actio 
quod metus causa (which, unlike the actio de dolo, lay not only against the* 
actual wrong-doer, but also against third parties who hod profited by his 
wrong-doing), he thought a corresponding exception unnecessary, the 
already existing exceptio doli\)emg sufficient for the purpose. This is the 
view adopted by Hanel, “ die actio und exceptio doli,'’ in the Archiv d, 
CvD. Praxis, voh xii. pp. 410 sq,, and Schneider, “die actio doli mail,” in 
his Sulmdidre Klagen des r6m. Rechts (Rostock, 1834), pp. 314 aq. The 
other view is espoused by RudorfF, “ die Octavianische Formel,” in the Z. 
f gesch RTV, voL xii. pp. 166 sq., and Vangerow in his Lehrh. d. Pandekten, 
7tb ed. vol* i. pp. 318 sq. The reasoning of these two very distinguished 
jurists is far from convincing. They say the exceptio doli was introduced 
long before the time of Aquilius. But that exceptio was exactly what 
Canius stood in need of when sued upon the literal contract into which 
Pythius had beguiled him ; if it had been introduced as early as Rudorff 
and Vangerow imagine, why should Cicero say Canius was helpless 
because Aquilius had not yet introduced his formulas de dolo ? May it 
not he that Cassius is a mistake for Gallua 1 According to Augustinus 
{De nominih. jurisconeultor. Tarragona, 1679, col. 241, 242) the name thus 
shortened occurs more frequently in the Digest than the fuU name Aquilius 
Gallus (or Oallus Aquilius). It is not an improbable mistake in transcript; 
for in early MSS, G and C are often almost indistinguishable, and long a 
frequently resembles I, This is so even in the Florentine Codex. [There 
was apparently a P. Cassius who was one of the praetors in the same year 
as Cicero and Aquilius Oallus. On the date of the actio and exceptio doK, 
see Girard, p. 411, n. 4,] 



EDITOR’S APPENDIX 


Note a. (See § 1, note 1) 

HISTORICAL EPOCHS IN ROMAN LAW # 

Most modem writers on the history of the Roman Law, who have 
dealt with the internal development of the law as well as its external 
sources, have for the purpose of systematic treatment divided the subject 
into historic periods. Qibbon seems to have been the first to suggest this 
mode of treatment. In the 44th chapter of his Decline cmd FcUl of the 
I Eoman Empire^ he gives a threefold division for the period from the 
XII Tables to Justinian, viz. 1st, from the Xli Tables to the birth of 
Cicerp (i.e, from 303 u.c. to 648 u.o.) ; 2nd, from the birth of Cicero to 
the reign of Alexander Severua {i.e, 648 tx.c.«to 235 A.P.) ; and, 3rd, from 
Alexander Soverus to the commencement of the reign of Justinian. He 
has justified this arrangement on the ground that thereby the history of 
the law is divided into periods of nearly equal length (about 300 years), 
which, with the pre-decemviral period, represent respectively the infancy, 
the adolescence, the maturity, and the decline of the law. This arrange¬ 
ment of Qibbon has been followed by some writers (notably by Hugo in 
his Leh/rhuch der Eecht8geschichte)f but a good many have variefL from it to 
a greater or less extent It is now generally admitted that neither the 
birth of Cicero nor the reign of Alexander Severus are quite appropriate 
as epochs, as they do not mark any changes of special significance either 
in the internal or external development of the law, and it is more usual 
to find substituted for them the assumption of supreme power by Augustus 
and the reign of Diocletian or of Constantine respectively. 

One of the most recent writers on the subject, M. Voigt^ in his 
Bdmische RechtegeschitMey has adopted the following arrangement. Begin¬ 
ning with the XII Tables, for he holds that the period antecedent thereto 
is without proper materials for historic treatment, he makes the following 
fourfold division of the subject matter, viz. Ist, from the XII Tables to 
the enactment of the lex Aebutia, a statute whose date is uncertain but 
which he fixes between the years 513-617 u.O.; 2nd, from the lex Aebtitia 
to the commencement of the empire under Augustus ; 3rd, from Augustas 
to the division of the empire under Diocletian (305 A.D.); and, 4th, from 
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Diocletiaii to tiio death of JuBtinian in 665 a-D.^ The arraxigement into 
five epochs adopted by Professor Muirhead in. this work is, as regards 
the earlier periods, somewhat different from that of other writers, 
as convenient as any that has been suggested for the treatment of the 
subject. 


Note b. (See § 29, note 1) 

CAPITIS DEMINUTIO 

Although the doctrine of capitis deminuUo has been discussed in the 
most exhaustive manner by niodem civilians, it cannot yet be said that 
there is anything like agreement regarding its import, or that the diffi¬ 
culties occasioned by some of the texts in the law sources have been 
surmounted. Of the many theories that have been brought forward 'it is 
doubtful if any one can be said to be more generally accepted than 
anotheS Nor is it likely that any solution of the difficulties will ever 
find universal acceptance, so vague and obscure on some points is the 
language of the classical jurists. 

In primitive societies, as is well known, the currency of legal terms is 
exceedingly small. Ideas of an abstract or reflective kind are scarcely 
realised, or capable of being expressed. Accordingly, one finds that 
symbols of a simple and obvious character are seized upon to express the 
as yet scarcely conscious notions of abstract rules. Among the early^ 
Bromana there were o, variety of such symbols, and two of the commonest 
were mantiB and ca'put. Manus, the hand ; and caput, the head: the 
former being used to express the notions both of power and property 
(potestaB and donvlnium), the latter to express first the notion of an indi¬ 
vidual {homo, etc.), and then that of the freedom of an individual within 
either the state or the family. 

This latter metaphorical * signification of caput was acquired, as 
Mommsen has pointed out {RomischeB StaaJiBrecht, iii. p. 8), at an early 
period in ^oman history. First, in relation to public law, it meant 
dvitoB in a subjective sense, rejiresenting freedom of the individual within 
the State, or, in other wqrds, the capacity of an individual to exercise the 
rights of citizenship. All inhabitants of Rome who were not dves were 
originally without caput. Slaves and ordinary p&regrini were in this 
position. Hence the maxim, “ Bctvub nullwm cetput Juthet,^* So indicium 
capitis and poena capitis meant respectively an action involving a man’s 
right of citizenship, and the penalty wliich deprived him of it. Life or 
liberty might also be involved in the action or penalty, but that was 
immaterial; the man who lost his citizenship was i*egarded as no longer 
free. Not till the iu$ gentium began to be recognised as a system was any 
clear distinction between lihertas and dvitas admitted by Roman law. In 
its second signification—viz. within the sphere of private rights, caput 

^ Voigt, R0. pp, 5, 6, See also Cuq, Xm Juridi^ues des 

SovtminB, pp. xxviii, sq., who makes some judicious observations upon the suo* 
oessive historic phases of the law. 



EDITOR^S APPENDIX 


42S 

meant tbe state of independence of an individual, or freedom in>in suT^jec-^ 
tiot to another man’s ius or poteatas {aui imrU). It implied, accordingly, 
^Mpl(Kty to enjoy the rights of agnaUo and g&nJtUUoB, Of these two signi- 
iications it is impossible to say which is the older; probably they both 
beloig to a period when the State was a gentile organisation. A person 
might possess caput in the first sense without possessing it in the second 
(e.g. i fiUusfamilias), but not vice versoL 

The expression capitis dem/inutio** originally meant loss of caput in 
either of the foregoing sensea It did not mean, as is sometimes main- 
tamed, diminution or lessening, but always strictly loss of caput^ Loss of 
civitas constituted cap. dem, magna, loss of independence as regards private 
rights constituted cap. dem. minor. The jurists of the late republic or 
early empire, apparently from a theoretic love of symmetry and their 
well-hnown fondness for threefold classifications, developed this original 
notion of cap. dem. and divided it into three kinds, corresponding to their 
classification of persons. These were (1) cap. dem. mamima (or mctgTia)^ 
which occurred in cases where a person lost his liberty ; (2) cdp. dem. 
media (or mmor), where a person lost his citizenship Vithout losing 
liberty ; and (3) cap. dem. minima^ where a person while retaining UbertcLS 
and civitas lost his existing family rights. The cap. dem. maxima involved 
the other two, and the cap. dem. media involved the third (see Imt. L 1 fi ; 
Dig, iv. 5, fr. 11 ; cf. Dig. xxxviii. 17, fr. 1*, § 8). The idea probably in 
^the minds of the jurists was that as mere loss of citizenship carried with 
it, quoad the individual, loss of rights under the jvis civile^ but left 
unaffected jv/ris gentium rights within the state, loss of liberty, destroying 
as it (fid rights both under the jus civile and the jus gentium^ was a greater 
cap. dem. This classification must have been*unknown to the early law, 
which ignored jus gantium as part of the jus RomaTwrtmi. Moreover, in 
the law of Justinian it ceased in great measure to have practical sigxiificance, 
seeing that liberty and citizenship after Garacalla’s constitution had become 
almost coextensive, and change of family through manus and Tnandpium 
had gone wholly into desuetude, and the forms and effect of emancipation 
and adoption fundamentally altered. ^ 

There are two other terms which have a close connection with caput 
which may here be noticed. These are status and existimatio. The 
former of these is a term wliich has been described by Dr, Hunter as 
much given to “ wandering at large.” In a general sense it means simply 
state or condition in which an individual is placed, but in a special juristic 
sense it is used by the classical jurists as synonymous with caput, so far, 
at any rate, as that term has application to private law (see Kuntze, 

^ This is Mommsen's view. Should the spelling be demintUio or dimi/nutiof 
The MSS. vary, that of the Gaian Codex having both forms; but the better 
opinion is that demmutio is the oldest form, and that between it and dimintUio 
there was no original difference of meaning. By the classical jurists minutio is 
frequently used as the equivalent of deminutio. It is a suggestion of Heineocins 
(Antiq. Bom. Synt. i. 16, sea 1) that caput was early used to signify the 
entry in the censorial register of a citizen’s name, etc., and that when the name 
was erased there was said to be capitis deminutio. See (^q, p. 200. 
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Excwr$e, p. 8W). Mi, Poste, in his edition of Omus (p. 113), rightly 
enough translates cap. dent, as loss of itatusj where the passage in Okius 
(i 158) obviously refers to cap. dem. mimmcL On the other hand, 
matiOf though sometimes loosely employed as an equivalent to capti^ and 
etoitus (e.g. Dig. L 16, fr. 103 ; Cic. p. BosciOf viii, 31), differs matedally 
from them. It meant in a general sense personal dignity or honour [bona 
fama)i but in a strict legal sense the sum of those rights and privileges 
which might be enjoyed by every citizen as such. Existimationis rr^niUio 
indicated loss of honour (infamia) ansing from personal conduct, carrying 
with it by the sanction of the law loss of civil rights to a greater or less 
extent. It implied in other words moral censure which carried With it 
legal punishment (see Qreenidge, Infamia” in the Homan Law^ pj 6 sg.). 
Loss of esdetimatiOy however, did not necessarily involve loss of captU nor 
vice versa. This is expressly stated by Justinian:—Qulbus autem 
dignitas magis quam status permutatur, capite non minuuntur ; et ideo 
Senatu motum capite non minui constat” (Inst, L 16, 6), 

TBe occasions on which a man might suffer cap. dem, maxima and 
Tnedia are sufficiently obvious, and present little difficulty. It is not dis¬ 
puted that they always imply destruction or total loss of liberty and 
citizenship, one or both as the case may be (cf. supra, p, 122). But it is 
different with cop. dem. minima. As regards it, the doctrine which our 
author criticises (p. 123) is that of Savigny (following Niebuhr). Savigny 
held that c. d. minirna, like the otlier two classes, always involved a 
change of jural capacity in the individual in deterius, as by one sui iuris 
becoming alieni iuris, or one in potestate or in mcmu becoming in causa 
mancipii. This degradation of legal capacity is patent in such cales as a 
pa^familias being adrogated, or a woman sui ittxis being married cum 
conventione in ^nanum. Such persons come under the power of their 
adrogator or husband, and thereby lose their previous caput, and are in a 
worse position jurally than before. There were some analogous cases, such 
as erroris causae prohatio and leyitimatio, in the later law, though these are 
nowhere referred to in the texts in connection with cap, dem, minima. 
But in the case of a filiusfamiliae being adopted the position is not so 
plain. He undoubtedly, as the texts tell us, undergoes cap, dem,, but he 
has only passed from one patria potestas to another. Savigny (System d. 
h, r, M. ii, p. 60, and Beil, p, 443) explains this case by the reason given 
Paul in the Digest (iv. 5. 5, 1)—viz. that in adopting a son it was 
necessary to first place him in causa mancipii, he must be ^^in imagimariam 
servilem staium deductus” Emancipation is explained in the same way. 
By emancipation a child who has been in potestate is made xui iuris, and 
its legal capacity is thus obviously not made worse but improved. But 
in order to be emancipated he must ffrst, like one adopted, pass in servilem 
statwnu Now, these explanations are, as regards cap, dem, in adoption and 
emancipation, satisfactory enough. But a difficulty arises on this theory 
when applied to the children of an adrogodus and to a filiefamilias being 
married cum manu, cases in which there is no suggestion of a preliminary 
status servilis. As to adrogation, Paul is cited in the Digest as saying 
(Ihg. iv. 6, 3. pr,), “ Llberos qui arrogatum parentem sequuntur placet 
minui caput cum in %Liena potestate sint et cum familiam mntaverint.” 
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The ehildten of an adrogated person are transferred alon!^ with their 
paterfdmiUca by a sort of universal auccessioiL into the power of the 
by the simple act of adrogaUou. Savigny, however, regarded 
this as an exception^ case, and reading the word in the passc^e just 
cited as meaniiig no more than a juristio opinion, to which Paul d^d not 
himself express adhesion, he held that it was not a settled doctrine that 
children of an adroga^us did undergo capital diminution Savigny 
also denied that a filiafcmilim married cvm mami underwent cap. dem.^ 
despite the fact that Gaius (i. 162) and Ulpian state quite generally that 
loss of caput was a consequence of coemptionate marriage. The argu* 
ments of Savigny are strongly controverted by Puchta (Ifistit. ii. p. 469) 
and Yangerow {Pandehten^ i. sec. 34, anm. 1), among others, as inconsistent 
with the just^mentioned texts as well as with other evidence in the law 
sources, and they have not, on the whole, found many supporters among 
recent writers. The term placet in the passage cited from Paul must be 
read as expressing the common doctrine of the jurists, and the unqualified 
statement of Gaius as to coemptio cannot be explained away. ♦ 

In Puchta’s view capitis deminutio minima in the clsksAcal law meant 
no more nor less than familiae mutatio (meaning by famiUa the agnatic 
family), and it occurred in every case where a person, without his civic 
status being affected, lost his rights in his agnatic circle. This is, so far, 
in accordance with the passage above cited* from Paul, where, it will be 
^observed, he refers to mutation of the/ami7w as one of the grounds on 
which the children of an adrogatus were held to suffer cap. dem.^ and fox 
most other cases Puchta’a test also holds good, and is, on the whole, more 
satisf&tory than Savigny’s. It is also in accord, so far, with the definition 
of Gaius—viz, ^^prioris status permutatio.” But, none the less, this theory 
also meets with some serious difficulties. Apart from the apparently 
meaningless distinction it would create between the least and the two 
greater diminutions of oaput^ there are certain textual objections. When 
a son bom in ctw/flwreafe marriage was consecrated as Jlamen Dialis^ or 
when a filiafamilias was taken for the office of virgo vestalis^ he and she 
respectively became thereupon sui ivris. It is clearly stated bj' Gaius and 
Ulpian that the flamen and vestal virgin were, in virtue of their o£&ce, 
freed from patna potestas without any emancipation. Ulpian (Frag. x. 
§ 6) says ; In potestate parentum esse desinunt et hi qui ffamines Diales 
inaugurantur et quae virgines Vestae capiuntur.” But it is equally 
certain that in neither case was there any capitis deminuHo. Qaius (iii. 
114) and Aulus Gellius (N. A. i. 12, 18) assure us of this. To meet this 
difficulty Puchta, and those who adopt his theory {e,g. Moyle, Justinian^s 
Institutes^ Ist excursus), while admitting that the flamens and vestal 
virgins were, ipso iure^ freed from patria potestas^ either decline to admit 
that they passed out of their agnatic family, so as to give rise to mutatio 
familiae in the full sense, or else they regard the cases as anomalous. But 
the view that the ffamen and vestal virgin did not change their agnatic 
family seems untenable ; the great weight of authority is against it 
(see Savigny, ut mpra; Mommsen, B. SB iii. p. 43; Madvig, Verfas- 
sung und VerwaUung des B S. ii. 675). The whole basis of family 
rights rests on patria potestcss; no one could be released from it without 
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terminatixig the same time both his family proprio jure and his agnatic 
kinship. 

It will be observed that according to Muirhead (p. 123), who 
generally Puchta’a theory, th& flamiTies and virgines vestal^ did become 
divested of all their family rights; but, he adds, they ^ere regarded as 
having entered, by their consecration to the gods, into a divine family. 
This, however, is an explanation which does not get rid of the difficulty. 
There is no such thing as a divifie fa/mily in contemplation of law ; but 
even, on that assumption, we have nvuioHo fa/ftyUiae without copitis 
de^ifiutw* It may of course be that these cases were treated merely as 
special exceptions to the general rule, but such an explanation is to be 
avoided if possible. Voigt {XII Tafeln, ii. p. 26 n.) explains them as 
belonging to fas rather than and holds that cop, dem, had no applica¬ 
tion in matters relating to fas; but this is a mere assumption. 

There are some other theories which differ only slightly from that of 
Puchta, as, for instance, that of Bocking {Pandelden^ sec. 58), who regards 
caput «s the status of an individual, either as the head of a familia 
(proprio iure) f>T free member of such familia^ and enjoying the legal 
capacity thereto attaching. 

The most satisfactory theory seems to be that suggested by Mommsen, 
by which cap. dcrtu minima represents simply loss of previous status by 
an act of subjection of one person to another wdthin the sphere of private 
law. Mommsen {Rom. SR, iii. p. 9) observes that cap. dem.^ in the view*, 
of the private law, is der Uebertritt des privatrechtlicben freien Mannes 
in privatrechtliche Unfreibeit oder auch des privatrechtlicben unfreien 
Mannes in eine andere privatrechtliche Unfreiheit.” Any citizen,*there¬ 
fore, who is by a juristic aclTbrought under the power of another, whether 
it be undGr pettria potestas^ conjugal manus, or quasi-eervile Tnandpium — 
incurs thereby c. d. minima. The only point apparently open to criticism 
on this theory is in relation to the alisno iuri subiecU^ for they have, 
strictly speaking, no cap7it to lose. But assuming that the notion of c. d. 
was at first confined to the sui iwris^ it would be quickly extended to 
those who had, so to speak, potential caput Free persons alieni juris arc 
sometimes said to have caput in familia in contrast with slaves (cf. the 
use of the term noxa caput sequitur). The prominent idea in the minds 
of the jurists was the act of subjection to the power of a stranger. "What* 
ever free citizen underwent that (no matter what may have been his pre¬ 
vious condition as member of a fa/niiliob) was capite deminutus^ In other 
words, all that was required was that there be an act of subjection to 
another's power, temporary or permanent Where there w^as a change of 
family without such subjection there was no capital diminution. Apply¬ 
ing this to the various cases that may arise, it would follow that death 
of one’s paterfamilias, natural or civil, or consecration of a Jiliafamilias as 
vestal virgin, or of a fiUus/amilias as flamen, although terminating patria 
potestas (and, as regards the two latter, terminating the agnatic family 
^so), causes no loss of caput because there has been no act of subjection to 
jm ali&num. But, on the other hand, in adrogation there is such loss, 
both as regards the adrogatee and his children, because both are by the 
act of adrogation mad% subject to the headship of the adrogator. Paul 
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* tnay have had this in view when he said {Dig. iv. 5, fr. 3) that fhe children 
of an adrogatus underwent ca/p. dem. by adrogation, *^cum in aliena 
aint” Similarly, in the case of a non-paying debtor being 
addicted to his creditor and so placed in causa mancipii and, in the later 
empire, in the caae of a child being legitimated. So, in emancipation of 
a jUinsfamiliaSy the fact that the creation of a temporary condition of 
mancipivm must take place as a preliminary step satisfies die test of sub¬ 
jection to another*s power. And the adoption of a fiLiusfandlias stands in 
the same position as emancipation, except that here there is a double act 
of subjection—the filivs being first placed i/n rmmdpio and thereafter in 
pairia potestaic. Again, in marriage cum mamUy the wife from having 
been either sui juris or jUiafcmilias becomes subject to the manu^ of the 
husband, and thereby loses caput Or we may have a case of a wife in 
manu being freed from it by the husband. In this case if the marriage 
have been by coemptio the dissolution of manus can only take place by 
remancipation, and this involves the temporary placing of the wife in 
cama mancijnt As to the dissolution of marriage in a confafreate 
marriage by diffareatiou the texts are silent In Galas’ tim% confarreatio 
hod ceased to create manus except qv4>ad sacra. In all these cases, then, 
the test of subjection holds good.^ But, of course, in all of them caput 
was lost only in relation to private rights; in the view of public law it 
was unaffected. * 

Some recent writers have discussed with great minuteness the,doctrine 
ol capitis deminuttOj and have thrown interesting light upon it.® Accord¬ 
ing to Cohn and H. Kruger the original use of the phrase capitis deminutio 
was conTined to cap, dem, minimay —and it was not till the beginning of 
the empire that it was applied to the loss of chp^d in the sense of either 
citizenship or liberty. But in relation to cap. dem. minima^ Kruger 
further holds that the phrase was originally applied only wdiere there had 
been a conveyance of the subject of it by mancipation, with the effect, 
permanent or temporary, of reducing him to the quasi-servile condition of 
mcmcipium.^ Desserteaux, on the otbei* hand, sees in the docU'ine of cap, 
dem,y historically considered, simply a generalisation of the ^effects of 
adrogation.^ 

1 It cannot well be held that mere manumission e mancipio will, of itself, 
constitute cap. dern,, as the Uaian MS. (i. § 162) seems to say. Accordingly, 
the text should be amended in some such way as Huschke (5th ed. p. 213) 
suggests. But assuming that it is to be taken literally, as Cohn {BeUrdge, 
iL 110 sq.) maintains, it would be a strong argument against the theory of 
Puohta. 

* See Voigt (XII Tafdny il 73), who adopts the theory of the original twofold 
classification of cap. dem, into magna and minoTy and the works of H. Kruger, 
Cohn, and Earlowa, as cited on p. 121, n. 1; Desserteaux, Effets de Vadrogationy 
Paris, 1892, 

* Cf. review of his book by Kipp, X, d. Sav, Stift, (E. A.), 1888, vol, ix. p 
169 sg. 

* See review by Audibert in Nouv. Eev, Hist. 1898, vol. x. p. 863, 
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Nots c. (See § 30, note 69) 

FORMS OF THEFT IN THE EARLY LAW 

B^urtwm lance Hdoque e&nceptuTn^ about which there was a provision in 
the XII Tables, but which was antiquated when Gaius wrote, is an 
interesting feature of ancient law. About its nature and origin, however, 
the sources give us the moat meagre information, and accordingly it has 
been a favourite topic for speculation by writers of all periods. Various 
theories of the older civilians have been criticised in a monograph by 
Professor von Vangerow {De Fwrto coTicepto ex legs JCII Tah,j Heidelberg, 
1845), and since Vangerow’s time there has been no want of conjectures. 

There is no dispute that furtvmh "Uvnce et Hcio was a solemn form of 
quest by an owner for articles stolen from him, and supposed to be 
concealed in another person’s dwelling; Gains {Inst, iil § 192) says that 
it was required that the searcher “ nudus quaerat linteo cinctus lancem 
habeas.” l^e term Untewm, he explains as meaning a cloth— consftUi 
aefavs —by wnich nec^swriae partes tegerentur (*’.«. a loin-cloth). Other 
ancient writers use the term Udum instead of linteura. Thus A. Gellius 
(Noct. A.tt. xL 18, 9) says, ‘‘furta quae per lancem liciumque concepta 
essent,” and again (xvi. 10,^ 8), “ furtorumque quaestio cum lance et licio.” 
The term licium was sometimes applied to the short garment which the 
ancient Romans wore under their toga (leaving the legs and arms bare^, 
and which indeed wag their only garment when at work in the fields 

campestr^. Accordingly it has been proposed by some writers to 
correct the MS. of Gaius by changing lirvteo into lido. But we meet with 
liTUeu/m in this sense in other writers, and, in particular, it seems to have 
been so used in religious rites. Huschke suggests (6th ed. of Gaivs) the 
reading linteo lido. But whichever word be used, there is no doubt about 
Gaius’ meaning, and there is no need to accept the opinion of some 
modern writers {e.g. Cuq, Inst, Jurid. p. 346, note 6), who charge Gains 
with inaccuracy, in saying that the searcher was rmdua save the loin¬ 
cloth. Qaius as a commentator on the XII Tables was particularly well 
acquainted with their provisions, and probably with tbe earlier treatises 
upon them {e.g. that of Sext. Aelius\ and could hardly be mistaken. What 
was the reason of this rule requiring the searcher to go naked I The 
common explanation is that it was to prevent the searcher secreting the 
alleged stolen article about his person, which, in view of the heavy penalty 
to be paid in case of discovery, he might be tempted to do. Vangerow 
{op. dt.) surmises that it was intended by the Decemvirs as a protection 
to householders against unwarrantable search, as only those having serious 
grounds of suspicion would resort to so disagreeable a procedure as to 
appear naked in public. But a conjecture quite as probable as either of 
these is that of Von Jhering, who has seen in the rule a relic of old 
Aryan custom. We know from Aristophanes that a similar form of 
search existed in Greece (see supra^ § 22, note 3), and it was also known 
to old German and Scandinavian law (see Grimm, Z, f. G, It, voL ii. 
p. 91). According to Jhering {T^orgeschichte der Indoeuropdter^ p. 16 sq.). 
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the commonly received theory is meaningless, as the searcher^ gannenta 
m^ht easily have heen examined hefoxehand, while it is hardly eon- 
vSi^ahle that the DecemvirB would have enacted a rule which would 
have tended to prevent self-respecting citizens from searching for their 
stolen gooda The loin-cloth was, in Jhering’s view, just the ordinary 
garb of the early Aryans, as it may still be seen among the lower-class 
Hindoos, and its tiee in the house search by the Bomans was thus the 
relic of what had been done by their ance^rs, though its origin may 
have been wholly unknown to themA 

Not less obscure than the purpose of the lidvm is that of the lanx 
or platter. Qaius (iii. § 193) frankly confesses that he was in doubt 
about it. He suggests two alternative hypotheses, viz. (1) to prevent the 
searcher, by his hands being occupied, from taking anything into the 
dwelling with him ; or (2) to enable him to carry away (openly) the article 
if found. But he seems to dispyse of both of them by pointing out 
*‘neutruin eorum procedit si id quod quaeratur eius magnitudinis aut 
naturae sit ut neque subici neque ibi imponi possit." Featus, or uatlier 
Paulua Diaconus, 8.v. lance et lido (Bruns, 4th ed. p, 27^), says cate¬ 
gorically, Lance et licio dicebatur apud antiques, quia qui furtum ibat 
quaerere in domo allena, licio cinctus intrabat, lancemque ante oculos 
tenebat propter matrum familiae aut virginum praesentiam.” This 
explanation, which, it will be noticed, corroboiutes Gains as to the nudity 
of the searcher—for why otherwise should the face be hidden from the 
women ?—is in accordance with the puerility of a numbtfsr of the customs 
of uncivilised races, but it has not satisfied modern writers, especially 
those who seek for a rationale for primitive institutions. Various curious 
conjectures will be found noticed in the monograph of Vangerow above 
referred to. The most generally favoured theory is apparently that of 
Gaius’ first alternative—Muirheod thinks it obvious (supra^ p. 141)— 
viz. that the searcher having both hands occupied in holding the plate, 
suspicion of his bringing the stolen article with him might be excluded. 
This is so far supported by a gloss to the Turin MS. of the Institidesy in 
which it is said that the plate was held in both hands—Nudus ingredie- 
batur discum fictilem in capite portaiis utrisque manibus detedtus.’* A 
conjecture of Leist, Graeco-italische RQ, p. 248 sq^ which has attracted 
some attention, is of a different character. According to him the purpose 
of the platter was that the searcher might bring on it material for a 
libation to appease the household gods (Lo/res et Penate$\ whose sanctuary 
he was about to violate. The objection to this otherwise attractive 
conjecture is that it is wholly unsupported by evidence.® 

The account given by Gains (iii. §§ 191-193) of the relation of furtvm 
lance lidoque to furtum conceptum and furtum proMhitvm has also given 
rise to dif&culties, particularly as regards the penalties to be inflicted. 


1 This assumes that the home of the Aryans was in a warm climate. 

^ An anecdote of Macrobius {Saium. 1. 6) on furtum lido et lance is discussed 
in an interesting way by Esmein, Milangee^ pp. 237 eq* Esmein supports Leist’s 
theory as to the and thinks also that the owner of the house had to take 
an oath that the thing stolen was not concealed in it. 
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^ • ..iiguflge of these passages is not dear, and there m&y be room for 
' luerence of opinion as to their true interpretation* But there is no need 
to charge Qaius with inaccuracy as Kruger has done (X. d. Sav. Stift, veltm 
XV* pp. 291 8q,y The true meaning of the passages seems to be that the 
penalty for fwrimth lance et Udo was prescribed 'by the XII Tables, and 
was the same as that for fwrtvm memifeetwm. The actio fwrti concetti was, 
it is thought, later than the XII Tables, and was due to interptelatio of 
the jurists. When it is said by Gains (§ 191} to be based on the Tables 
themselves, this is in accordance with a common habit of the jurists, of 
which we have a noted instance in the legitirna tutela patronorum. Of, 
Gai. iii. § 23 ; Wlassak, Processgesetze^ L p. 246, n. 12, and p. 269, n, 44. 

The introdnction of the simple actio furti concepti was to be expected, 
as with more civilised habits there would be a growing dislike to the 
search in the older form. There was no provision in the Tables, Gaius 
says in § 192, for the case of the owngr of the house refusing to permit 
the search, and accordingly the praetors introduced the actio prohihiti with 
a fourfold, penalty. Kruger (2.c.) thinks that the absence of a penalty for 
refusal to all^w the search is inconceivable, but the answer is that the 
moral stigma attaching to such conduct would in early times be a sufficient 
deterrent. Probably at first such refusal was unknown ; it was only 
when moral sanctions began to lose their force that this happened, and 
then the praetors had to devise a remedy. For a different view as to 
furtum concc^ftumy see Jhering, op* eit p, 16 ; cf. ^so Voigt, XII Tafeh^ 
iL pp. 567 sq. 

m 

Note d, (See § 63, note 14) 

THE CONTRACT LITTERIS 

Modern writers are much divided in opinion as to the characteristics 
of the literal obligation in the early Jus civile* Since the publication of 
the first edition of this book a new theory has been propounded by Voigt, 
in a dissertation Ueber die Bankiers, die Buchftlhrung, und die Litteral- 
obligatiod der Romer” (Ahhcmdl. d. K, 8. GeeelUchaft d&r W'issenscJiafteny 
1887, vol, X- p. 616).^ It has attracted considerable attention, and has 
been accepted by some writers of authority. According to Voigt the literal 
contract was borrowed by the Romans from the inhabitants of Latium, 
who in turn had taken it from the Greek communities of Southern Italy. 
Among these latter the methods of banking had been early established, 
and the bankers (irapezitacy argentarii) kept regular books for their 
accounts. IrUer alia they kept a ledger or account current book (codex 
ratiomim mensa^), and a special codex acrepti et eocpensi in which loans and 
other debts were separately entered under the names (nomina) of their 
clients. Acting on this initiative, the Roman householders of the later 
republic kept a variety of books, and specially (1) a lihellus patrimonii; 
(2) a codeXy or tabulae rcUionmUy in which they entered all their business 
transactions, all items of outlay and receipt (e*g* by sale^ purchases, etc.); 

See also Ram* i. pp. 69>68« 
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and (3) a cod&c accepH 4t expend^ in which all their literal olAigatione {Le, 
all transactions intended to have the effect of operating ipso facto a change 
,«on the state o£ their patdmomvm) were entered. In this view the codex 
r<Ui(mvm was quite distinct from the codex accspH et eaopensi; it was the 
entry in the latter alone that constituted the literal contract; the entry 
in the former was only evidence of a transaction. When the creditor 
made an entry in the latter codex, he did so with the words eaipensum 
fero ” (hence expemilatio) ; it took the form of a ffctitious loan to the 
debtor. On the other hand, the debtor made a corresponding entry in 
his codex, and in doing so he used the words ^^expermim referoJ* But 
entries in the codex accepti et expend might be made for several purposes. 
Thus (a) to originate a literal contract (when it was strictly called expend- 
latio) \ (&) to novate an existing obligation (when the term nomvn.a 
trcmscriptitia was applied); or (c) for extinguishing an existing literal 
obligation (when the terra acceptHgi^tio was applied). In (a) and (6) it was 
the posted entry in the creditor’s codex that constituted the obligation 
(nomen ); the corresponding entry in the codex of the debtor, though susual, 
was not essential. But the entry by the creditor could ^nly be made 
with the sanction (Ju$s%bs) of the debtor, original or delegated, though the 
notification of that jusstis might be made in any informal way. In (c), on 
the other hand, it was the entry in the debtor’s codex that was essential to 
discharge. The debtor made it, on the creditor’s jussusy with the words 
acc^tvm fero, and the creditor made a corresponding entry in his codex 
^though this was not essential) with the words “ a,cc^tvm referoP This 
theory, though ingenious, has not a few difficulties to contend with on 
the texi®, and it lias been adversely criticised by Niemeyer in Z. d, Sav, 
Btifi, 1890, voL xi. pp. 312 sq. For other vi^s of the literal contract, 
more or less divergent, see Karlowa, Bdm. EG. ii. pp. 746-767 ; Cuq, 
pp, 670-673; Girard, pp. 484 sq,; Schulin, L^rhuch^ § 76. 

The literal obligation of the Romans, whatever may have been its 
exact method, was certainly very peculiar, and would seem to us to have 
given dangerous scope for fraud. In modern iiractice entries in the books 
of bankers, merchants, etc., of debts due are treated as of great importance, 
but they never operate per se to constitute a debt They are treated 
merely as evidence ; testimonium praebent^ like the nomina arccuria to which 
Oaius viii‘ 131) refers. If the books have been kept regularly they will 
generally, if confirmed by oath of the creditor, be taken as conclusive 
proof of their contents, though it is always open to disprove them by 
habile evidence. 


Note e. (See § 62, note 6) 

THE NAME OF GAIUS 

It has been more than once suggested that the complete absence of 
any reference to Gaius by any of his contemporaries or successors among 
the classical jurists may be due to the fact that he had another name or 
names by which he was known to them. Puchta (InsiitutioTien, § 99, 
note cc.) refers to this, and says that the suggestion was at one time made 



432 


KDITOE^S APPENDIX 


• 

that Gaius might be the same pereon as a certain OabiuB BaeauB, who ie 
mentioTied by Aulus Gellins (Noct. Att, ii. 4) and Macrobius {Ea^u/m, i 9). 
The latter speaks of this Bassus as governor of Pontus under Trajan. But, 
as Puchta observes, this suggested identity rests upon no basis of evidence 
whatever. More recently an endeavour has been made to identify Gains 
with a certain Laelius Felix, who is also mentioned by Gellius {Noct: Att, 
XV, 27), and, if it be the same Laelius, twice cited in the Pandects. 
Macrobius also rders to a M. Laelius, an augur, whom Huschke doubtfully 
identides with Laelius Felix (see Boby, Introd. to Digest^ p. clviii.). This 
attempt has been made with considerable ingenuity by a writer in the Owpe 
Law Jowmal^ February 1894. He arrives at the rather startling conclusion 
that the full name of the author of the Institutes was Gains Laelius Felix, 
and that he was a freedman of some member of the gms Laeliei. His 
main argument is that two passages in the Digestr-r-'viz. Dig, v, 4, fr, 3, 
and V. 3, fr. 43^in which Laelius is expressly cited by Paul, coincide in 
a remarkable way with two other Digest fragments attributed to Gains. 
It is unnecessary to quote the texts; those who are curious about co¬ 
incidences (fo» in any view there is nothing more) may turn to them. 
But in other respects the writer’s arguments fail from lack of evidence. 
For surely if it be strange that Gaius is not quoted at all by any of the 
classical jurists, it would not much lessen our astonishment to find that 
he had been cited but twice *by only one of them. In one of the passages 
indeed—viz. Dig. v. 4, fr. 3—Laelius is cited merely as authority for a 
statement of fket to which both Gaius and Julian bear evidence. More-^ 
over, the conjecture in question involves, as the writer admits, two 
assumptions—(1) that Gaius was the praenomen of our jurist; and (2) 
that Laelius Felix had that*prae»owicre. The first assumption is probably 
correct, though it is not universally admitted (see Huschke’s Frejace to 
Ms bth ed. of Oaius). Gaius (Gavius) seems to have been sometimes used 
both as a nomm and also (cf. Paulus) as a cognonim. But the second 
assumption rests on no evidence beyond the fact that Gains was a common 
^aenomen of the Chns Laelia. It was not, however, the only one; the 
writer admits that Decimus was another, and the augur to whom 
Macrohiu# refers {Sat i. 6, § 13) seems to have been called Marcus. Of 
the Laelius Felix cited by Paul we know absolutely nothing, except that 
Gellius tells us (if he be referring to che same Laelius) that he was author 
of a work, Ad Q, Mucium^ from which be gives some extracts 

The veil of obscurity, therefore, that enshrouds Gaius* personality 
still remains to be lifted. That he has never been cited by any of the 
classical jurists is practically certain, for it is now generally admitted that 
the reference by Pomponius in Dig. xlv. 3, fr. 39, is to Cassius, one of 
the leaders of the Sabinian school (see Huschke, Preface to Ms 6th ed, of 
Oaitbs ; Puchta, Inst. i. § 99 ; supra, p. 301, n. 6). Accordingly the 

only satisfactory explanation of what seems a strange silence of the jurists 
regarding one who in the later empire became so great an authority is 
that Gaius was not a j%uris conditor^ having never obtained the jus resfj^an- 
imdi^ and that he never held public office. This is the view taken by 
^ Muirhead (supm, p. 301) and by most recent civilians, and the terms of 
th^^alentinianian Law of Citations strongly confirm it. Gaius, in short, 

^ r 
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was in all probability, as has been Irequently said, merely a eucceesM Tmtec 
and teacher of law either at Borne or in Asia Minor j moat probably a 
native of Aaia Minor, who wrote and taught at Borne. None of 
great imperial jurists, whose works are cited in the Digest^ would regard 
a person in such a position as an authority, though some of them probably 
did not hesitate to borrow ftom hh works in preparing their own 
treatisea 



RELIQUIAE XII TABULARUM QUAE EXTANT 

OMNES ^ 

TABULA I 

l.^Sl IN IU8 VOOAT, no. Nl IT, ANTEBTAMINO ; IGITOR EM CA3PITO.* 

2 Si oalVitub pedbmvb btruit, manum bndo iacito.® 

3. Si morbus aevitabve vitium bbcit (qui in tub tocabit) 

lUMENTUM DATO. Sl NOLBT, ARGBRAM NB BTERNITO.^ 

4. Adbeduo yindbx adsiduub bsto ; prolbtario iam civi quib 

VOLET VINDBX EBTO.® 

5. NbX . FORTI SAN ATI . . ^ 

6. BbM UBI PAOUNT, ORAToJ 

7. Nl PAOUNT, IN *COMITIO AUT IN FORO ANTB MERIDIEM OAUSBAM 

ooioiuNTO. Quom PEROBANTO AMBO PRAESENXBS.® ^ 

# 

^ It has been thought sufiB^cient to give only a few leading references to 
passages in the sources illustrating the fragments. For additional authorities 
and for various readings a general reference is made to Bruns, Fante^ luris^ Bth 
ed, {tywra Mommsen and Gradenwitz), 1893 ; to Voigt, XII Tqfeln^ vol. i, p. 693 
sg.; and to Wordsworth’s Fragmenta cmd Specimens of Early Latm^ p. 613 sq. 
The version given is that of Schoell as adopted by Bruns. 

* Cic, deLeg* ii« 4, 9; Gellius, xx. 1, 25 ; Festus, s.v. “ cwi,” ^*igit/u/r'*; supra^ 
pp 174. 

* Feat. s*v* *^struere** and ^^pedem UruU**; Dig. 1. 16, 283 pr. ; svpra^ p. 
174, n. 7. 

* Gell. XX, 1, 25 ; Varro, de L. L. v. 140; Fest. 8.v. ^^eseU^; supra^ p. 176. 
® Cic. Top. 2, 10 ; Gell. xvi, 10, 6 ; Fest. s.v. adsiduths^** **^ndex.** It is 

thought that this law should be placed in Table III, but Mommsen and Graden¬ 
witz (6th ed. of Bruns) have retained it in Table I. It is doubtful in w;]iat 
respect a viwioge was required in the in ins voeatio. See supra, p. 192, n. 5 ; cf. 
Dig. ii. 4, 22, § 1; Gai, iv. 46 ; Lenel, Ed. Ferp. p. 54 ; Wlassak, Proeessgesetze, 
i. p. 102, n. 84 ; Voigt, XH Tafeln, i, p. 578 and p. 701 n. 

® Fest. 8.V. Sancdes,*^ **Forcte8^*; Gell. xvi. 10, 8; of. Voigt, Tab. XI, 6 ; 
supra, p, 107, n. 12, 

7 On pagusU for pacunt see Prisoian, de A. G. x. 5, 82, Voigt plaoea this 
and the three succeeding laws in Tab, II. 

^ Quinot. i, 6; Gell. xvii. 2, 10; see Mommsen's note in 6th ed. of Bruns,, 
p. 19. 
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8. Post mbridibu PRASSEim utbm abdxozto.^ * 

9. Si AMBO PBABSBBTBa, SOLIS OOCA8XTS SUPREMA TBMPS8TAS BSTOu^^ 

10. YaDBS • . * SUSVADEB.^^ 


TABULA II 

1. De rebuB M aeris plurisve D assibus, de minorifl yero L aasibuB 
aacrametito oontendebatur ; nam ita lege XII tab. cautum erat. [At] si 
de libertate hominis controversia erat^ etsi pretiosissimtis homo esset, 
tamen ut L assibus sacramento contenderetur eadem lege cautum est 
(Gaius, iv. 14). 

2. Morbus sonticus, aut status dies oum hosts, quid horum 

FUIT YITIUH lUDIOI ABBITBOVB BEOVE, BO DIBS DIFFENBUS BSTO.^ 

3. CUI TBSTIUONIUH DBFUBBIT, IS TBRTIIS DIBBUS OB FORTUM OBVA- 

OULATUM ITO.® * 


TABULA m • 

1. Aeris ookfbssi rebusqub iure iudioatis XXX dies iusti 

SUNT0.1 

2. Post deinde manus inibctio esto. In lus duoito.® 

3 . Nl lUDICATUM FACIT AUT QUIS ENDO EO IN IURE VINDIOIT, BEOUU 
•DUCITO, VINGITO aut NBRYO aut OOMFEDIBUS XV POND<y, NE MINORE, 

AUT SI VOLET MAIORE, VINGITO.® * 

4 . ^I VOLET 8 UO VIVITO. Nl SUO VIVIT, QUI EUM VINCTUM HABEDIT, 
LIBBAS FARRIS ENDO DIBS DATO. Sl VOLET Fl^US DATO.^ 

5. Erat auteni ius iuterea paciscendi, ac nisi pact! forenty habebantur 
in vinoulis dies seraginta. Inter eos dies, trmis nundiuis continuis, ad 
praetorum in coznitium producebantur, quantaeque pecuniae iudicati 
eesent, praedicabatur. Tertiis autem nundinis capite poenas dabant, aut 
trans Tiberim peregre venum ibant (Qellius, xx. i 46-47).® 

^ References in preceding note. ^ 

GelL Le.; Fest. av. suppremvm**; Macrob, 3,14. Suprematempestcts 
here refers to the time of adjournment. See Voigt, XII Taf^ L p. 515, u. 11. 
The Romans at the time the Tables were published had no definite divisions of 
the astronomical day ; they reckoned by the rising and the setting of the sun. 
See Jhering, Vorgesch. d. iTidoeurop, p. 152. 

“ Gell. xvi. 10, 8; cf. Voigt, Tab. V, 14 ; Bruns {6th ed.), p. 13. 

^ Dig. ii. 11,2, § 3; Gell. xx. 1,27 ; Fest. s.v. ^*Sonticum morbum** and “iZctw” / 
Cuq, InaL Jurid. i. 401. Mommsen prefers diffisatu to diffenatia, but the Codex 
of Festua has the latter. 

* Cf. Voigt,* Tab. I, 2 ; Fest. s.v, ** vagulat/io** 

1 Gell. XX. 1, 42 ; cf. Gell. xv. 13, 11; Dig, xlii. 1, 4, § 5; supra^ p. 190 ag, 

* Gkll. XX. 1, 48 ; of. Gai. iv. 21 ; aupray p. 191 aq, 

* GelL XX. 1, 44 ; cf. Fest. s.v, ^^nervo'*; Liv. viii. 28, 8 ; supra, p, 191, n. 8. 
On the words in iure, see Mommsen’s note in 6th ed. of Bruns. 

^ Gell. XX. 1, 45 ; see Di^, 1. 16, 234, § 2. 

* See aupra, p. 191 aq. 
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6. TsrI$IB NOKOimS PARTIS SECANTO. Si PLUS MINUSVIi SBOTTBBORT, 
BB PRAUDB XBTO.^ 

7. ADVBBBUS H08TBM AKTBRNA AUOTORITAB [K6T0]J 


TABULA IV 

1. Deinde quom esset cito necatus tamquam ex XII tab* insignia ad 
deformitatem puer (Oic. de Leg^ iii. 8, 19).^ 

2. Si pater btlium teb vbnum duuit, filius a patrb liber bsto,® 

3. lUam suam suas res sibi habere iusait^ ex XII tab. claves ademit^ 
exegit (Cic. Philip, iL 28, 69).® 

4. . . . Comperi: feminaiu—in 'undecimo mense post maxiti mortem 
peperisse, factumque esse negotium, quasi maiito mortuo postea concepisset, 
quoniam decemviri in decern mensibus ^igni hominem, non in undecimo 
Bcripsissent (Qellius, iii. 16, 12),^ 

« 

TABULA Y 

1. Veteres—voluerunt feminas, etiamsi perfectae aetatis sint, propter 

animi levitatem in tutcla epe, . . . exceptis virginibus Vestalibus, quas 
etiam veteres in honorem sacerdotii liberas esse voluerunt: itaque etiam 
lege XII tab. cautum est (Gains, i. 144-145).^ < 

2. Mulieris, quae iq agnatorum tutcla erat, res mancipi usu capi non 
poterant, praeterquam si ab ipsa tutore auctore traditae essent: id ita lege 
XII tab. cautum erat (Gains, ii, 47).^ 

3. UtI LEGABSIT BUPKR PECUNIA TUTELAVE SUAE REli ITA ItTS BSTa® 

4. Sl INTEBTATO MOEITUR, GUI 6UUB HEREB NEO EBCIT, ADQNATUB 
PBOXIMUS FAlkflLIAM HABETO.^ 

5. Sl ADGNATUB NEC EBOIT, GENTILES FAHILIAU HABENTO.® 

6. Quibus testamento quidem tutor datus non sit^ iie ex lege XII 
agnati sunt tutores (Gains, i. § 165).® 

^ Grell. XX. 1, 48-62 ; Quinct. /. 0. iii. 6, 84 ; TertulL Apoh 4 ; mipra^ pp. 
191 and 196-199. 

^ Cio, dc Off, L 12, 37 ; cf. Voigt, Tab. V, 10; supra^ p. 139, n. 67. 

^ For other readings than neccUtiSy see Bruns, 6th ed. p. 21. 

® GaL i. 132 ; Ulp. x. § 1 ; cf. Gai. iv. 79 ; suprUf p. 114. 

* See supra, p. 112. 

* IHg, xxxviii. 16, fr. 8, § 11 ; Leist, Gr.-IL MG, 37 n.; Voigt, XII Taf. 

ii. 294 n.; mpra, p. 113. i Cf. Gai. i. 167; Gell. i. 12, 18. 

^ Cf. Gai. i. 167 ; supra, p. 139, n, 58. 

* Gai. ii. 224 ; Ulp. xi. 14 ; Dig, xxvi. 2, 1, § 20; 1. 16, Bs pr.; Cic. de 
Inv ii. 60, § 148; see Bruns (6th ed.), p. 22 ; and Voigt, XII Taf, pp. 703-704 ; 
supra, p. 117, n. 3 ; p. 168, n. 3 ; and p. 162. 

^ Voigt, Tab. IV, 2 ; Ulp. xxvL § 1 ; Inst, ii. 13, § 6 ; Dig, xxviii. 2, 9, § 2; 
cf. L 16, 196, § 1 ; supra, p. 163. 

^ Ulp. in Collat, xvi. 4, 2 ; cf. Gai. iii. 17 ; supra, p, 163. 

® Cf. Dig, xxvi. 4, 6; Ulp. xL 3; supra, p. 118. 
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7. (a) Si FUBIOSUB SSOIT, ADOKAZrUM gentilicmqob is bg^pboukiaqub 

BlUS POTBSTAS BBTO.^ (&)... AST BI OUBTOS NBO EBOIT.^ 

(o) Lege XII tab. prodigo interdicitur bonorum Buorum administratio 
(trip* in Dig, xzvii. 10,1, pr.). Lex Xll tab.—^prodlgam, cui bonis inter¬ 
dictum est, in curatione iubet ease agnatorum (Dip. Fr. xii. 2).^ 

8. Civis Bomani liberti hereditatem lex XII tab. patrono defert, si 
intestato sine suo herede libertus decesserit (Ulp. Fr, xxix. 1). 

Ex BA FAMILIA IN BAM FAMILIAM.^^ 

9. Ea, quae in nominibus sunt,—^ipso iure, in portiones hereditarias ex 
lege XII tab, divisa sunt (Gordianus, Cod, iii. 36, 6). Ex lege XII tab. 
aes alienum hereditarium pro portionibus quaesitis singulis ipso iure 
divisum (est) (Dioclet. Cod. ii. 3, 26).^^ 

10. Haec actio (familiae erciscundae) proficiscitur e lege XII tabu- 
larum (Oaius in Dig, x, 2, 1 pr.).i2 


TABULA VI e 

1. OUM NBXTJM: PAOIBT MANOIPinMQUB, tJTI LINGUA NUNOUPAS8IT, ITA 
lUS BSTO.l 

2. Cum ex XII tab. satis esset, ea praestari, quae essent lingua 
nuncupata, quae qui iniltiatus esset, dupli pbenam subiret, a ICtis etiam 

^reticcntiae poena est constituta (Cic. de Off. iii 16). 

3. Usus auctoritas fundi biennium est, sit etiam aedium ; at in lege 
aedes non appellantur et sunt ceterarum renxm brnnium quarum annuus 
est usfls (Oic. Top. iv. 23).® 

4. Lege XII tab. cautum erat, si qua noBet eo modo (usu) in manum 
mariti con venire, ut q<xotannis trinoctio abesset atque eo modo cuiusque 
aimi (usuin) interrumperet (Gains, i. § 111).* 

5. (a) 8i QUI IN lUBB MANUM CONBBRUNT ...(&) Et mauclpationem 

^ See Dig, 1. 16, 53 pr.; Mommsen, SM. iii. p. 22, n. 5 ; mpre^ p. 120. 

® Sec note in Bruns’ 6th od. p. 23. 

® Inat, i. 23, 3 ; Voigt, Tab. YI, 9, 10, and authorities there cited; mpra^ 
pp. 121, 206, n. 2. 

Dig, 1. 16, 195, g 1. *'Ex oa familia [qui liberatus erit eius bona] in earn 
familiam [revertuntor] is suggested by Moinms. (SM. iii. p. 22, n. 5), who 
understands by familia the gens. See Voigt, Tab. IV, 4-6, who suggests 
* * pecunia ex ea familia in patroni familiam redito ” ; Gai. iii. §g 40, 49 ; Collat. 
xvi. 8, 2. 

Of. Dig, X. 2, 25, g§ 9, 13 ; sxipra^ p. 168. 

Of. Dig. X. 2, 25, § 9; GelL i. 9 ; see Pornioe, Z. d. Souv. Stift, iii. p. 70; 
Bupra, p. 169 &nd p. 187, n. 3. 

^ Of. Fest. V, nunc/upata'*; Oic. de Oral, i. 67, 245 ; Vat. Frag, 60; supra^ 
p. 61, n. 27 ; p. 133, p. 161, p. 263, and p. 264, n. 24. 

® Gai. iL 54 ; see Burokhard, Z, /, RQ, vii. p. 79; supra, p. 127, n. 8, p. 139, 
and p. 186, n. 42. 

® Of. Gell. iii. 2, 13; Macrob. Sal, i. 3, 9 ; Earlowa, EQ, ii. p. 163 ; 

Bupra, p. 111. 
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et in iure dfcraioxiem lex XII tab. confirmat (Paul, Mami a], in JV. Vat 
60)> 

6. Poatulant nt rem integram in patris adventum differat {sdL Ap. 
OlaudiuB), l^e ab ipso lata vindiciaB det eecundum libertatem (Liviue, 
iii 44).® 

7. TiQNUM XUNOTUM AEDIBCS VINBAVBi bt oonoapit nb solvito.® 

8. Lex XII tab. neque Bolvere permittit tignum furtivum aedibua vel 
vineis iunctum neque vindicare, . . . sed in eum, qui convictus est 
iunxisse, in duplum dat actionem (Ulpian in Dig, xlvii. 3, 1 pr.).^ 

9. . . . Quanboqub sarpta, doneo dempta ebukt. . . ? 


TABULA VII 

1. XII tabularum interpretes “aiig^itum” parietis circuitum esse 
desci'ibunt (Varro, de L, L, v, 22). Sestertius duos asses et semissem 
(valet) cquasi semis tertius. . . . Duo pedes et semis sestertius pes’’ 
vocatur (MaeciJ^nus, dc assia dist/rih, 46).^ 

2. Sciendum est in actione finium regundorum illud observandum 
esse, quod (in XII tab.) ad exemplum quodammodo eios legis scriptum 
est, quam Athenis Solonem dicitur tulisse. Nam illic ita est: *£dt/ r(9, 
etc. (Gains in Dig, x. 1, 13).®* 

3. (a) In XII tab.—nusquam nominatur villa, semper in significa* 
tione ea “ bortua ” in borti vero beredium ” (Plin. H, N, xix, 4, 50). 
(6) [Tugu]ria a tecto appellantur (domicilia rusticorum) sordida.® 

4. Usus capionem XII tab. intra quinque pedes esse noluerunt (Cic. 

de Leg, i. 21, 55). * 

5. Si iuroant. . . . E XII (tab.) tres arbitri fines regemus (Cic. de 
Leg, L 21 , 55 ).^ 

6. Viae latitudo ex lege XII tab. in porrectum octo pedes babet, in 
anfractum, i. e. ubi flexum est, sedecim (Gaius in Dig, viii. 3, 8).® 

7. VlAM MUNIUNTO : NI SAM DEliAFIDABBINT, QUA VOLET lUMENTA 
AGITO.® 

8. (a) AQUA PLUVIA NOCe[bi]t . . . 

(5) Si per publicum locum rivus aquae ductus private nocebit, erit 

* Of, Gell. XI. 10, 7, 8; supra, p. 137, n. 47; p. 174, n. 6. 

» Dig, i, 2, 2, § 24. 

^ Supra, p. 127 and n. 2. As to tbe word concapit, see Arckiv, CH/urid, 
XXX. p. 80 ; Cuq, lust, Jurid, p. 278 n.; Cxyhlarz, Ztsfdrft, f, P, u, 0, Meckt 
xxi. p. 86. 

y Just, ii. 1, § 29 J Dig. Vi 1, 23, § 6 ; of. Dig, xli. 1, 7, § 10. 

® See Festos, s.v, **sarpta.** * 

^ Festus, s.v. **ambitus**; supra, p. 140, n. 60. ® Supra, p. 95. 

* See Voigt, Tab. VIII, 6; Dig, 1. 10, 180; Festus, s.v, “ Tuguria.** 

^ Cia de iv. 8, 8 {ap. Non .); supra, p. 187, n. 3, and p. 189. 

* CL Voigt, Tab. V, 4 ; Varro de L. L, vii, 16 ; Festus, s,v. “ Via/e,'* 

* Festus, S.V, Viae**; Cic. p. Case. 19, 64; cf. Voigt, R9m. RG. p. 29; 
Bruns, 6th ed. p. 26 note. 
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Mtio pri'rato ex lege XII tab., nt noxa domimo aezdatar feamator fl (Banl 
m D^. xliii. 8, 5)7 j v 

0. (e) Xiex XII tab. effieere Tolui^ ut XV pedes alttus rand arboiia 
^^ddantor (Ulpian in Dig. xliii. 27, 1, § 8). Q>) Si arbor ex yidni 

rondo Tento indinata in tuum funduni dt, ex lege XII tab. de 
ea xeete agete potes (Pomponius in Dig. xliii- 87, 2).* 

10. Oantoin est lege XII tab. ut glandem in alienom fimdnm prod* 
dentem lioeret coUigere (Plinius, E. N. rvi 6, 16).» 

11< Venditae vero res et traditae non alitw emtori acqoimntor, qnam 
* . ^®*rditori pretinin solyerit, vel alio modo satufeoerit, yeluti expio- 
nuBsore aiit pignore dato ; quod cavetur . . , lege Xll tab. (Juatm, Jfut. 
ii- 1, § 41).io 

12. Sub hac condicione liber eeee iussuB, decern milla heredi 
dederit/' etsi ab berede abalienatus sit, emtori dando pecuniam ad 
libertatem perveniet: idque lex XII tab, iubet (Ulpian, Fr. ii. 4).^^ 


TABULA VIII * 

1. (a) Qni MALtTM OARMEN IKOANTASBIT. • • 

(P) Nostrae contra XII tab. cum perpaucas res capita Banzissent, in 
hiB hanc quoque aanciendam putaverunt: ei^quis occentavisset sive carmen 
oondidisset, quod infamiam faceret dagitlumve alteri (Cia de Bep, iv. 10 , 
12).2 

2. Si mbmbrtjm rup[s]it, m cum eo pacit, xalio Esrro,® 

3t Manu fubtive si ob fregit IiIbero, CCC, [biI bervo. CL foenam 
euBiTO.* . . 

4. Si INIUBIAM [alteri] FAZSIT, yiQIRTI QUIRQUB FOENAB SUNTO.^ 

6. IlUP[8]lT . . . SAROITO.'" 

6. Si quadrupes pauperiem fedafie dicetur actio ex lege XII tab. 

^ Cf. Voigt, Tab. VIII, 9 ; Dig, xl, 7, 21 pr.; Uliick-Burckhard, Pond, SerU 
der Pilcher S9 und 40 (iij. 62 sg.), ® Cf. Voigt, Tab, VIll, 6, 7. 

» Of. Dig. xliu, 28, 1; L 16, 236, § 1. ^ 

Dig, xviii. 1, 19 ; mpra^ p. 128, n. 4, and p. 129. 

Cf. Dig, xl. 7, 26; xl. 7, 29, § 1; eupra^ p. 115. 

' See Flin. S, JV. zxviii 2, 17. 

^ Festne, 9 ,v, ; Paul, Smt, v. 4, 6; Hor, Sat, ii. 1, 81. 

® Gai. iil. 223; Cell. xx. 1, 14; Paul, Sent, t. 4, 6. See Beaudonin in 
Nouv, Pev, xi. 641; supra, p. 102. With membrum ruptum may be com¬ 
pared ** mayhem ” in English law. Mayhem meant the destruction of those 
members of the body which were important for defence in fight, as an arm, an 
eye, a foretooth. Thus the loss of an ear or jawtooth was not mayhem. See 
Blackstone, Cm. 8 th ed. voL iiL p. 121. It is not improbable that a similar 
test was applied under the XII Tables. 

^ See Gai. iii. 223; Celled, ii, 6, 6 ; Cell. xx. 1, 82; aupra^ p. 140. 

* Of. Cell. XX. 1, 12 ; Collai, ii. 5, 6 ; Fest. 871 b, “ Viginti quinque poenae 
in XII significat XXV asses " ; supra, p. 188. 

® Of. Voigt, Tab. VII, 13 ; Festus, a.v. rupitias**; supra^ p. 140. 
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descendit, qp§je let Toluit aat dari id quod nocuit,. . • aut aestimationeis 
noxiae offerri (Uljfea in Dig. ix. 1, 1 pT.)J 

7. Si glana dx arbore tua in funduxn meum cadat, eamque ego 
ixnmiBso peeore depascam, Aristo scribit • . • neque ex lege XII tab. de 
paBtu pecoris^ quia non in tuo pascitur, neque de pauperie—agi posse 
(Ulpian in Dig. xix. 5,14| § 3).^ 

8. (a) Qui FBUGES EXCAnTABSiT .••(&)••« Neve alienam segetem 
pellexeris, . . 

9. Frugem quidem aratro quaesitam furtizn noctu pavisse ac secuisse 
pubezi XII tab. capital erat, suspensumque Cereri necari iubebant^— 
pubem praetoria arbitratu verberari noxiamve duplionemve decerni [decidi ?] 
(Plin. N. H. xviii. 3, 12).io 

10. Qui aedes acervumve framenti iuxta domum poaitum oombuBseiit) 
vinctus yerberatus igni necari (XII tab.) iubetur, si modo sciens prudena- 
que id commiserit; si vero casu, id est neglegentia^ out noxiam earcire 
iubetur, aut, si minus idoneus sit, leyiuf castigatur (Qaius in Dig. xlvii, 

9, 9),ii 

11. ^aiituiq est XII tab., ut qui iniuria cecidieset alienas (arbores), 
lueret in singulas aeris XXV (Plin, N, H. xvii. 1, 7).^^ 

12. Si NOX FURTUH FAXSIT, SI IM OCCISIT, lUBE CAEBUS ESTO.^^ 

13. Lnoi . . . 61 SE TELO DEFENDIT . . . EKDO PIiORATO.^^ 

14. Ex ceteris autem mapifestis furibus liberos verberari addicique 

iussenmt (Xviri) ei, cui furtum factum esset • . . ; servos autem furti 
manifesti prenaos verberibus affici et e eaxo praecipitari ; sed pueros im- 
puberes praetoris arbitratj,u verberari voluerunt noxiamque—earciii (Qel- 
lius, xL 18, 8).^® «. 

16. (a) Concepti et oble^Jti (furti) poena ex lege XIl^ tab. tripli est 
(Gaius, iiL 191). (6) . . . Lanoe et licio . . 

16. Si ADOItAT FURTO, QUOD EEC MAEIFEBTUM EBIT • . . [dUPLIONE 
DAMNUM DECIDITO].^’*' 

17. Purtivam (rem) lex XTI tab. usi capi probibet (Gaius, ii, 46).^® 

18. (a) Nam primo XII tabulis sanctum, ne quis unciario fenore 

amplius exerceret (Tacit. Ann. vi. 16). (6) Maiores nostri • • • in 

^ Cf, Inst, iv, 0 pr, ; sttpra^ p. 116. 

« Cf, Voigt, Tab. VII, 10. 

* See supra^ p. 140, and authorities in note 63. 

See Mommsen’s note to this text in Bruns, 6th ed. ; p. 140. 

^ See supra, p. 140, 

Cf. Dig. xlviL 7, 1; Gai, iv, 11; supra, p. 340, 

« Maorob. Sat. i. 4, 19; Dig. ix. 2, 4, § 1 ; Cell. viii. 1; xi. 18, 7; xx. 1, 7; 
supra, p, 140, 

Cf. Cic. p. Tull. XX. 47 ; xxi 50; Dig. xlvii. 2, 65, § 2; is. 2, 4, § 1; 
Qollat. vii. 3, 2 ; supra, p. 140, 

^ Cf. Gai. iii. 189 ; Gell. xx. 1, 7 ; supra, pp. 136, 141, 

^ Cf. Voigt, Tab. VII, 4 and 6, 7 ; Gai. iii. 192-194 ; Gell. xi. 18, 9, andxvi. 

10, 8; supra, pp. 141 and 428 sq. 

Gai iii. 190 ; Gell. xi. 18, 16; supra, p, 141. 

^ CL Gai. it 49 ; Just. Inst. iL 6, § 2; Dig. xU, 8, 38 pr. 
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legibus posiTerunt, furem dupli condenmari, feneratoifm quadxupli 
(Cato, deE.IL proem*),^® 

19. JSx causa deposit! lege XII tab. in duplum actio datur (Paul, 
Sent iL 12, 11 ; Colt x. 7, ll).^® 

20. (a) Sciendum est suapecti (tutoria) crimen e lege XII tab. descen- 

dere ^Ipian in Dig. xxvL 10, 1, § 2). (6) Sed ei ipsi tutores rem pupilli 

furati sunt, videamua an ea actione, quae proponitur ex lege XII tab., 
adversua tutorem in duplum, singuli in aoUdum teneantur (Tryphonius 
in Dig, xxvi 7, 55, § l).2i 

21. PaTRONDS si OLIENTI FRAUDEM FAXIT, SAGER ESTO.^S 

22. Qui SE SIERIT TSSTARIER UBRIPENSVE FUERIT, NX TESTIMONIUM 
FARIATUR, IMPROBUS INTBSTABILISQUE ESTO.®® 

23. Ex XII tab. de testimoniis falaia poena . . . qui falaum teati- 

monium dixiase convictus easet, e saxo Tarpeio deiceretur (Gellius, xx. 
1, 53). ^ 

24. (a) Sr telum manu fuqit haois quam iecit , . 

(b) Aries eubicitur illc in vestris actionibus, si telum maigu fugit 
magis quam jecit (Cic. Top, xvii, 64). • 

25. Qui *Wenenuin’’ dicit, adiceie debet, utrum malum an bonum; 
nam et medicaments venena sunt (Gaiiia in Dig. 1. 16, 236 pr.). 

Primum XII tab. cautum esse cognoscimua ne quia in urbe coetus 
noctumos agitaret (Latro, Declam, in, Catil. 19). 

• 27. His (sodalibus) potestatem facit lex (XII tab.), pactionem, quam 

velint, sibi ferre, dum ne quid ex publica lege corrumpai.fI; sed bacc lex 
videtur ex lege Solonis translata esse (Gains in Big, xlvii. 22, 4).®® 

• TABULA IX 

1,2. “ Privilegia ne inroganto: De capite civis niai per maximum 
comitiatum oUosque, quoa censores in partibus populi locossint, ne I'erunto ” 
(Cic. de Leg. iii. 4, 11). — Leges praeclarissimae de XII tab. translatae 
duae, quarum altera privilegia tollit, altera de capite civis rogari nisi 
maximo comitiatu vetat (Cic. de Leg, iii. 19, 44).^ ^ 

3. Dure autem acriptum esse in iatis legibus quid exiatimari potest ? 
nisi duram esse legem putas, quae iudicem arbitrumve iure datum, qui ob 
rem dicendam pecuniam accepisse convictus est, capite poenitur (Gellius, 
XX. i. 7). 

4. Quaestores constituebantur a populo qui capitalibua rebus praeessent; 
hi appellabautur quaestores parricidii, quorum etiam meminit lex Xll tab. 
(Pomponius in Dig. i. 2, 2, g 23). 

^ S^e supra^ p. 91 and n. 5. ^ Supra^ p. 136, n, 89. 

^ Cf. iTtM, i. 26 pr. ; Cio. de Or. i. 86, 166-167 ; supra, p. 120. * 

^ Cf, Voigt, Tab. IV, 14. Serv. in Aen. vi. 609; aupra^ p. 9, n. 2, p. 101. 

'-s^Gell. XV. 13. Sierit,'' i.e. Siverit ieatarier, means “have suffered oneself 

to be called as a witness **; supra, p. 67 note, 

2* Cic, p. TvXl, xxii, 61 ; supra, p. 102. On this law see Bruns (6th ed,), 
p. 33, See supra, p. 109. 

^ Cf. Cip. p. Demo, xvii. 43 ; Cio. de Eep. ii. 36, 61 ; p, Sest. 30, 65. 
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5, Lex SIX tsh, iubet eum, qui hostem concitaveiiti quive ciyem hoati 
tradiderlt, capite punm (Marcian in Dig, xlviii 4, 3), 

6. Interfici i|idemnatuin quemcnnqiie hominem etiam XII tab. 
decreta vetuerunt {Salvianus Massil. de Ghibem, Deif viii 5).^ 


TABULA X 

1. Homxksm mobtuum in UBBE NB SBFBLITO nbve urito.^ 

2. . . . Hoc PLUS NB FACITO : BOOUM ABCBA NB FOLITO.^ 

3. Extenuate igitar Bumptu, tribus riciniis et tunicula purpurae et 
decern tibicinibus, tolUt etiam lamentationem (Cic. de Leg. iL 23, 59).^ 

4. MuLIEBBS GENAS NB RADUNTO, NBVE LBBBUM FUNERIB ERGO 
HABENTO> 

5. (a) Homine mortco ne ossa lbgito, quo post funds faoiat. 

(b) Excipit bellicam peregrinamque i%ortem (Cic. de Leg. ii 24, 60),^ 

6. (a) Haec praeterea sunt in legibus—: servilis nnctura toUitur 

oinniBqua clrcumpotatio—Ne sumptuosa respersio, ne longae coronae nec 
aceriae praeteidbntur (Cic. de Leg. ii. 24, 60). (6) Murrata potione ueos 

antiques, iudicio eet quod—XII tab. cavetur, ne mortuo indatur (FestuB). 

7. Qui ooronam farit ifbe feouniave eius (honoris) viBTnxtsvB 

BRGO ABUUTTITUB El • . 

8. . . . Neve aubum AUiilETO.—Cci auro dentes iunoti ebount, abt 

IM CUM ILLO BEFELIET UBETVE, BE FRAUDE EBTO.^ * 

9* Eogum buBtumve novum vetat propius LX pedes adici aedes 
alienas invito domino (Cic, de Leg. ii. 24, 61).® ^ 

10, Forum, id eat vestibulum sepulcri, bustumve ubu capi vetat (Cic. 
de Leg. ii 24, 61), * * 


TABULA XI 

1* (Decemviri) cum X tabulas summa legum aequitate prudentiaque 
conscripsissent, in annum poBterum Xviros alios Bubrogaverunt;—qui 
di^iabuB tabulia iniquarum legum additis,—conubia—ut ne plebi cum 
patribuB esBent, inlmmanissima lege sanxerunt (Cia de Be^. ii. 36, 37).^ 

2. Tuditanus refert,—Xviros, qui decern tabulie duas addiderunt, de 

^ See Cic. p. Domo, iv. 9. 

^ Cic. de Leg. ii. 23, 58, Interment and cremation seem to have been about 
equally common among the early Romans, though some gentes (e.g. the geiis 
Cornelia) insisted upon the former. Nearly all Italian cities bear evidence of 
the dead having been carried outside the walls ; probably the reason was to 
avoid risk of fire within the city. 

Cic, de Leg. ii. 13, 59 ; Wordsworth, Fragments^ etc. p. 585. * 

^ See Clark, Early E&inan LaxVf p. 17 ; Wordsworth, t,e. 

♦ Cio, de Leg. ii. 23, 59; Serv. m Aen. xii. 606 ; Plin. N. xi 37, 157. 
See Clark, op. cit. p. 18. ^ Clark, op. eit, pp. 19-20. 

® Flin. H. jy. xxi, 8, 7; Cic. de Leg. ii. 24, 60; Clark, op. cU. p. 20. 

^ Cic. de Leg. ii 24, 60, ® See Festus, e.v, 

^ Cf. Dion. X. 60; Voigt, Tab, XI, 4. 
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intetealando^ poptdum rogaase. Oasaius eoadem scribit aueibros (Macrobb 
Sot. i. 13, aijC* 

3. E quibiia (libria de rep.) unum Itrropuchv requlris de Co. Flavio, A* 
£ nie vero ante Xviros non fnit . . • (^d ergo profecit, quod proi^it 

faatos? Oooultatam putant quodam tempore iatam tabulain, ut dies 
agendi i>eterentur a paucie (Oio. ad AtL yL 1| 


TABULA XII 

1* Lege autem introducta est pignoris capio, relut lege XII tab. 
adversus eum, qui hostiaxn emisset uec pxetiam redderet; item adyexsaB 
eum, qui meroedem non redderet pro eo iumentO| quod qiuB ideo locasseti 
nt inde pecuniani acceptam in dapem, id eet in sacrificium, impenderet 
(OaiuB, iv. § 28),i 

2. (a) Si sbrvits furtuh rjtxvs noxiamtb koxit, . « . 

(&} Ex maleficiia filiorum familias servorumye . . . noxaleil actiones 
proditae Bunt^ uti liceret patri dominove aut litis aestimationem^ufferre, 
aut noxae dedere . . . Constitutae sunt . . . aut legi^us aut edicto: 
legibus velut forti lege XII tab. (Gains, iv. *76-76).® 

^Sl VINDIOIAU FALSAM rULlT, 61 VBLIT IS . . . TOB ABBXTR08 
BAtO, BOBUH ABBITBIO . . . FBU0TU8 DUFUONB DAHNUM DBOI01TO.®« '' 

4. Bern, de qua controversia est, probibemur (lege XII tab.) in i 
Medicare ; alioquin dupli poenam patimur,—aed duplui^ utrnm 
adversario praestandum sit, nihil exprimitor (Qqius in xliv. i 

5. Interrex Fabius aiebat in XII tab. legem esse, ut quod^ 
postremum populus iussisset, id ins ratumque ejsset (Liv. vii. 17, li 


INCERTAE SEDIS FRAGMENTAL 


» Cf, Dig. 1. 16, 98. 

* See note to this frag, in 6tli ed. of Bruns, p. 88; Cic. p. Hwrena, 

aupra, p. 246. • 

^ Feat. AV. **dap8**; supra, p, 216. 

s InsC. iv. 9 pr.; Dig, ix. 4, fr. 2, § 1; Fest. s.«. “noajia’*; supra, p. 

^ Fest. Av. ** vindiciete** (Bruns, 6th ed. it p. 48) ; see Bekker, Akt L 
Voigt, JitsNai. iii. 705-712 ; Eamein, Melanges, p. 191; Cuq, /nst. Jurid, pw 417^ 
n. 2 ; supra, p. 184, n. 22 ; p. 187, n. 8. 

* Cf. Liv. ix. 33, 9 ; Cic, p. Balbo, 14, 83. 

See Bruns, 6th ed. pp. 39-40; Wordsworth, op. eit p. 588. 
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Accdptilation, 260 

Accrual (adcretio) amongst heirs, 167 
Actionest Classes of; a. arbitrariaCj^^l 
3q. ; bonae fidei, 267 sq,, 837 ; Jicticiae^ 
839 Sfj,; infcudum^ 340 ; jwris honor- 
am, 389 ; why praetorian actions had 
to be raised within a year, 241 ; a. 
strirM jv/risy 188, 257 ; utUeSy 339 ; 
practical di8aj)pearanc6 of some of 
thSSe distinctions in later empire, 861 
Actiones^ LtgiSy see Legis actiones** 
^ctionesy Farticulor : a, auctoritaiis^ 180 
•g'.; de doloy 341 ; dep&ns’iy 167; de- 
positiy 136 n. 39, 339 n. 12; de rationi- 
bus, dislTaJtmdiSy 1A\\ de tig7u> junctOy 
141; empti (its successive iihases), 
267 Bq»; ex stipvlaiu^ 257, 265, 337 ; 
familiae erctscufidaey 158, 167 ; 

^ndae, 185 sq.; (the various 

ivctions of the XIT Tables), 141; 
Pauliana 236 ; PubUciaTUit 253 sq, 
Adcretio (accrual) amongst heirs, 167 
Addictio dehitoris in vfianus injectio, 
195; distinction between judicati 
and addictiy ibid, n. 20 ; no addictio 
in case of nexal debtors, 148, 151 ^ 
status of addictiy 197 ; provisions of 
Poetiliiui law in reference to them, 
163 

Adiixo lieredUaiiSy 160 ; tempos deUber- 
, andi, 397 ; entry cum bcnejwio in- 
wntarii, 46. 

Adjudication, 138, 338 and n. 10 
Adjudicatus, see “ Addictio ** 

Adoption,— its purpose originally, 29 ; 
a, of a paterfamdtimy see “Adroga¬ 
tion;** a.*of a ftliusfamiliasy 30, 115 
sq.; effect, 80, 124; Justinianian 
amendments, 391 

Adrogation (or adoption of a pater- 
farmlias), — its purpose, 29 ; how 
accomplished, 30 ; incompetent to 
plebeians in regal period, 47 ; effects, 
124 n. 5, 126, 168 


Adsertor libertatis (in status - actions 
about freedom or slavery), 185 
Aediles, Curule, their institution, 85 ; 

their edicts, 242 
Aediles, Plebeian, 82, and n, 4 
Aeliammi, Jus, 247 and n. 12% 

AeiLua Qallus, 248, n. 20 
Acs et librani. Origin of the negotium 
per, 57 ; conveyance per, see Max^ 
cipation *'; loan per, see “ Ncxunt, **; 
marriage per, see Ooemp 
solutio per, 59 n. 17 ; testame 
see ‘‘Testament**; justifie 
the procedure per dka et libra 
27, 67 apd n. 15 

Aes confessum of XII Tables^ 
nexal loan, 150, 192 sg., 418 
Aes ritde, 58 

Aes signatum of Serv. Tullius, 
notes 13, 15 

Africanus, Sext. Caec., 300 
Agency, 256 
Ag&r publicm, 87-89 
Ager veciigalis, 393 
Agnates and Agnation, as distind 
the gms, unknown in, regal 
43 and n. 8; agnatic tub 
inheritance invented by 
to meet necessities of the 

117 sq., 163 sg.; who were agnS 

118 sq. and notes 9, 11; relation' 
dissolved by capUis demimsUio, 124, 
166 ; tutory of agnates under XU 
Tables, 119; their succession, 163 ; 
limitations put upon it, 164, 270, 274 
sq.; a successio graduum, amongst 
them first admitted by Justinian, 395 ; 
preference of agnates over cognates 
entirely abolished by his Novels, 46. 

Agrarian legislation of republic, 87 sq. 
Alaric’s Breviary (Zeaj Pom. Visigoth.). 
371 

Album, The praetor's, 238, 334 
ATnicUia, 106 
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AwtesUatiut, 27$ s. 2 
AquiHan t^pulation, 257 
Aquilius Qallua, 248 
ArbUria saAJttdioia, 187 9q*; arhitritm 
lUis a€tiiimam4a€^ 185 

i20ato5ucA, 405 note 
Audborem, Icmdcm^ 180 n. 10 
AuUoritas and AuctoritQ^is actio, 130 / 

limited to two years, 132 
Auctoritas jfatrum (in legialatioT))i 83 
Authenticae in Code, 410 
AuihcrUiowm, (Bolognese version of 
Novels), 406, 410 


Bankruptcy,—the Butilion edict about 
it, 236 ; how post-mortem b. avoided, 
166 

Barter, its conversion into sale, 263 
Basilica, The, 403 
BcTiefiGi'um inventarii, 426 
Bemardaki&’a Sinaitic papyri, 873 
** Bina jugera,*' The, of Varro and Pliny, 
36 sg. 

Bills of Sixohange, 243 n. 2 

Bisfl^ps* courts,—their institution, juris- 

^ procedure, 357 sq, 

its early suppression, 53 
ftiid the Glossarista, 406 sj, 

^ 32, 121 

9^'ifidei action,—what involved in, 
alienaf^*; iMentio of, 337 ; hicepiio doli 
y 0 ffluoua in, 343 

Am T tip possessio, 265 • 

^ copiam jurare,** 154 

as a regulative of public and 
ce order, 21 

'iian ownership (in bonis hdb&rc) 
’mxmdpi, 41 n. 16; a result of 
' C 0 IU 4 « ^cian edict, 262 sq.; distinction 
■ ' HnftJi'' Quiritarian ownership 

^tiahed b^ Justinian, 392 
P^'P^HUwi, JEmptio, see ** Bmptio bono- 

possessio, 271 sq,; nature and 
Ij^^^ojU^^firobable origin, 271; b. p, secundum 
y tabulas, 272 sq* / 6 , p, contra taitUas, 
273 sq,; its practical abolition by 
later Juatinianian law, 394 ; b, p, clh 
intestate, 274 sq*; the praetorian 
order of intestate succession and 
admission of cognates, 275 sq,; how 
6 . p, obtained, 276, 396 ; refused in 
absence of tesiamenti /action 330 n. 9 ; 
immediate effect, 273 ; heir's actions 
granted to bonoriMn possessor under 
fiction of heirship, 839 sq* 

Brachylogus, The, 405 
Breviaritem AlaHcianum, 371 
,. . Burgundionum, Lea Momana, 372 
Jurisprudence, 402, 403 


t 

^^Capite poenas dabat** of deoemviral 
manus injecHo, 195 sq^ 

OapfUis demmdio; meaning of eaptU, 
121, 422; degrees of o. <?., 122; o* d* 
minima in particular, 122-124; its 
consequenoes, 124-126; not inve^ved 
in servitium of nexus, 151 
Capito and Labeo, 296 $q* 

Caracalla’s general grant of citizenship, 
318 

CarvUius Buga and his divorce, 112, 284 
note 

Cassian treaty of 262 u.o., 211 
Cattle and sheep as media of exchange 
57 and n. 8 

Oautio damni i^fecti, 349; o* de doio^ 
ih,; c* Judicatum solui, ib.; c* praed^~ 
bus pra^iisque, 142; c* ttswfructuarioL 
949 

Censors, Institution of, 85 ; their r^- 
men morum, 210 sq, and n. 9 
Centum viral court,—^its creation, com¬ 
position, and factions, 72 sq,; c. 
causes, 176 sq* and n. 14, 337 ; cm- 
tumviralis hasta, 73 n. 11 
Certi condictio, 338 
Ceasio bonorum, 93, 153 
Oessio injwre, see ^'Injure cessio^* • 
Christianity, Establishment of,—^its'in- 
fluence on the law generally and 
specially, 355-357 ^ 

Cicero’s book de Jure civili in*artem 
redigendo^ 247 n. 13» 

Citations, Valentinianian law of, 363 sq* 
Citizen and non-citizen under yus civile, 
103-108; citizen’s con^Cbium, com- 
mercium, and actio, 104 } his capacity 
generally, 121 ; he alone could make 
a testament, 48 n. 17 
Clientage in regal period, 8 sq*; how 
affected by XII Tables, 110 
Codex, Oregorumus, 366 
Codex, HeTfM>geniomu8, 366 
Codex, Justinianeus, the Ist edit., 377 
sq,; J* Cod, repetittze praelecttonis, 
385, 386 ; its relation to the Digest, 
385 ; its sources, 386; MSS. au& 
editions, 410 

Cod^ Theodosiamu, 367 sq. 

Codices acc^H et eai^ensi, 259, 424 
Codicils, Introduction of, as a^uncts 
to testaments, 332; lat^prly effectual 
though standing alone, 895 ; witnesses 
required, ib* 

Ooemptio, —origin of; 63; nature, 64, 
418 sq.; how dissolved, 118 and n. 10 ; 
Gains’ account of, 413 sq,; c* fiduciae 
causa^ 44 n. 7, 185 and n. 87 
Cognat^ (kinsmen generally), — their 
position among plebeians prior to 





XII TaiblM, 86 atf. / ty TablM praifisr- 
«noe glrm. to agnctea in tuton and 
anooesaion, 117 168 $q.; by 

prAetoro c* ftdznltt6<l to sucoossicui on 
intestacy on faUuie of agnates^ 275; 
provided they had ^estamenti /ae^ 
with deceased, 8d0n. 9 $ who included 
among cognaH of edict, 276; c. put 
by Justinian on a par with agnates, 
395 ; the word eogfuUi in the pages of 
the lay writers, 413 
OognatiOf ServUisy 891 
Oollaiio Legtum Mosaicar, €t Romanar; 
369 

Collation by emandpati admitted to 
honor, posaesno contra tabulaa, 274 ; 
its extension in Justinianian law, 
898 

OoUectio de tutoribusy 404 * 

Colonaitis (servitude of the glebe), 858- 
360 

Colonial latinity, 249 aq, 

Oomitia cerUnriatOy 48 n. 16 
Comitia euriatOy 6, 48 n. 15, 64 
Comitia triinctOy — its institution and 
organisation, 82 aq. 

Commerce, Growth of, after first Punic 
w war,—^its influence on the law, 226 
tq. 

Oommereiumy 104 and n. 6 ; its con¬ 
cession J>y treaty to non^citisens, 107- 
109; enjoyed by colonial and Junian 
latins, 249, 33$ 

Commodate, 157, 268, 339 n. 12 
Compounding for capitaj. or corporal 
punishment, 69 ag,, 102, 338 n. 11 
ConcUium plehis, —its legislative com¬ 
petency, 82-84 
Concubinage, 285 and n. 6 
Condictioy 219 aq.; e. catcaa data causa 
non secutOy 263 ; cer^i c., 336 ; incerti 
c.y 336 aq,; c, triticarioy 219, 221, 
836 

Condictioneniy Legis actio per, 217-222 
Cof^arreatioy — a patrician mariiage- 
oeremony, 26; incompetent to ple- 
* beians, 34, 68 ; how dissolved, 113 ; 
declared creative of manua only quoad 
sacra, 323 

Co9\fe8aio injure, 192, 193, 418 
Oonsensnal contracts, 261-268 
Consilium dojnesticum, 32, 35, 112, 238 
Consortium (amongst heirs), 46 and n, 8, 
167 

Constitulaona, The imperial, in earlier 
empire, 298 - 295 ; edicta — their 

cha^cter then, 298 aq, j reacripta and 
decretoLy 294 aq.j the t c. in later 
empire, 868 aq. 

Consuetude, see Custom 


CoiiBn]ate|-~-«ffwl» ol^ iMtlttMoB, ’ 
7»-81 

CkmmidtatioriUmia^^ g70 

Contract, Law in regal period and* 
early repuhliob 49 148*157; in* 

sufiSclency of ban agreameait to oseata 
c», 148; onmipoteoee of JHard and 
form, 144; what if ban agreement 
fortified with oath or appeal to jFVdsi, 
49, 167 ; the fiormal centneta of the 
early jus dmU, 144 eg* / wegetem In 
partio^ar, see ** Nexum^* / decvelop- 
ment of the law of c. in the latter 
of the republic, 266-270; verbal o., 
see ^Sponaio"* and ^^Btipnlation*'; 
literal, 268 sg.; real, 268, agr./ oon* 
sensual, 166| 261-268; innomlnsto^ 
828 


Oonvbiuimt 26, 104 and n* 6; the 
essential pre-requisite of jua^ nwpUiae 
and patfia poteataa, 114 ii| 14; not 
enjoyed by ^ebeiaas in re^ pcnclodr' 
34, 63 ; the Canuleian lav, 84; CL 
with non-citizens by treaty, 104 
none between citizens and 
Junian latins, 249, 817 
OoTpna Juris CwiHsy 407 
MSS., texts, and editions, 407* 
Coruncanius, Tib., 24^ 

Oredita pecunia, 259 
Oretio h&rAitatiSy 166 
Crime and private wrong, line 
at first not well defined, 69 ; 
offences in early regal period, 

65 


** Oum neasum fadet vue, 
etc., 61 n. 27, 131 m 22, 

264 n, 24 

Curatory of lunatics, spendi 
in patrician Pome, 117 ; 

Tables, 120; c. of minors 
by Marc, Aurelius, 826 iq. 

Curiae, 6, 47 

Custom or consuetude, Early, 
portance of c. as a faotor of the 
all times, 243 ; the sanction of 
in early law, 49 n.; the making of 
custom, 244, 245 


» Basmas eato/* 146 and n« 8 
** Damntsm deddi oportere^* 388 and 
n. 11 

Debt, Law of, in early republic, 89-93 ; 
treatment of nexal debtors, see 
Neasvm**: of judgment debtors, see 
** Marnta injeetio their incarceration 
in later law, 201 

Decemviri, Judicea, of Valerio-Horatian 
laws, 73, 82 aq,, 207 aq. 

Decemviri legibua acribwnd/iey 94 







